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Sovereign Rights of Host Country to admit and control foreign investment

®  Pre entry

®  Pre-entry treatment

®  Total Exclusion

®  Exclusion from negative list, sensitive list, closed sectors
®  Screening

®  Quantitative restriction

®  Conditional entry

®  Restricted allocation

" Ftc.
®  Post entry

®  Post- entry Treatment

®  Form of establishment

®  Ownership control

®  Governmental intervention

®  Special requirements

®  Other Restrictions

®  Control over the operation of MNEs
®  Expropriation/ Nationalization

" Ftc.

Admission and Establishment

®  The form of Controls or restrictions over the admission and establishment of
foreign investor

®  The acquisition of interests in local business

®  The limitations on foreign ownership and control

®  Registration and report requirements
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® The conditional entry of foreign investors: investment measures, incentive

regimes, economic policy

Measures relating to admission and establishment

®  Control over access to the host country economy

®  Conditional entry into the host country economy

Measures relating to ownership and control

®  Control over ownership
®  Controls based on limitation of shareholder powers
®  Control based on governmental intervention in the running of the investment

®  Other types of restriction

Control over access to the host country economy

®  Absolute ban on all forms of FDI: Former centrally — planned economies
prior to the transitional process.

®  Closing certain sectors, industries or activities to FDI for economic, strategic
or other public policy reasons.

® Quantitative restrictions on the number of foreign companies admitted in
specific sectors, industries or activities for economic, strategic or other public
policy reasons.

®  Investment must take a certain legal form: incorporation in accordance with
local company law requirements.

®  Compulsory joint ventures either with state participation or with local private

investors.

Conditional entry into host country: General conditions

®  Conditional entry upon investment meeting certain development or other
criteria (environmental responsibility, benefit to national economy) based on

outcome of screening evaluation procedures
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® Investors required to comply with requirements related to national security,

policy, customs, public morals as conditions of entry.

Condition based on capital requirement

®  Minimum capital requirements.

®  Subsequent additional investment or reinvestment requirements

®  Restrictions on import of capital goods needed to set up investment ( e.g.
machinery, software) possibly combined with local sourcing requirements.

®  Investors required to deposit certain guarantees ( e.g. for financial institutions)

Other Conditions

®  Special requirements for non-equity forms of investment (e.g. BOT
agreement, licensing of foreign technology).

® Investors to obtain licenses required by activity or industry specific
regulations

®  Admission fees ( taxes) and incorporation fees (taxes)

®  Other performance requirements ( e. g. local content rules, employment

quotas, export requirements).
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1) to ensure that US companies will be treated as favorably as their

. 3

competitors ;
2) to establish clear limits on the expropriation of investments and ensure that

US investors will be fairly compensated;

° This includes when the US investors seek to initiate investment and throughout the life of that
investment, subject to certain limited and specifically described exceptions listed in annexes or

protocols to the treaties.
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3) to ensure free transfer of funds4 into and out of the host country using the
market rate of exchange;

4) to limit the ability of the host government to require US investors to adopt
inefficient and trade distorting practicess;

5) to ensure the right of US investors to submit an investment dispute with the
treaty partner’'s government to international arbitratione;

6) to give US investors the right to engage the top managerial personnel of
their choice, regardless of nationality.

LazANANad FTA Berawiann’lndn US Model BIT annsin widn US Model

BIT 2z&windn Model tinaaidial uanmnfuﬂszmﬂﬁﬁaL'?maamﬁammmuﬁﬁuﬁaﬁ
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4. This covers all transfers related to an investment, including interest, proceeds from liquidation,
repatriated profits and infusions of additional financial resources after the initial investment has been
made. This is to ensure the right to transfer funds creates a predictable environment guided by
market forces.

5. From the US’s point of view, performance requirement such as local content requirement or export
performance requirements all are prohibited. This provision may also open up new markets for US
producers and increase US exports. Thus the US investors protected by BITs can purchase US-
produced components without restriction on inputs in their production of various products. They can
also import other US-produced products for distribution and sale in the local market. They cannot be
forced, as a condition of establishment or operation, to export locally produced goods back to the US
market or to third-country markets.

6. This is to ensure that there is no requirement to use that country’s domestic courts.



AANBIN A-8

Example of BIT Models

Table 1

An Example of the US Bilateral Investment Agreement Model

Contracting Scope of application Admission Expropriation Disputes Other main
Parties and and and settlement points
date of Investor Investment | Treatment | Compensation
agreement
The US and Nationals Investment Admission Expropriation Dispute (1) MFN
Lithuania and Legal means Pre-entry and settlement and National
persons every kind and Compensation treatment
14 January legally of Post-entry (1) initially will not
1998 constituted investment Investment seek extend to
under in the Most- shall not be solution the other
applicable territory of favour- expropriated or | through party
laws and one party nation nationalised consultation | because the
regulations owned or treatment either directly and other party
of a party controlled or national | or indirectly negotiation accorded to
whether or directly or treatment, through (2) submit any regional
not indirectly by | whichever measures the dispute arrangement
organised nationals or | is the most | tantamount to to the court |, free trade
for companies favourable, | expropriation or | or area,
pecuniary of the other | except the | nationalisation administrativ | custom
gain, or party agreed except e tribunals union or
privately or annex for a public of the party | multilateral
government issues purpose, in a that is a international
ally owned non- party to the | agreement
or discriminatory dispute or in
controlled. manner, upon accordance | (2) the
payment of with the treaty shall
prompt, agreed not derogate
adequate and procedure from laws,
effective (3) submit to | regulations
compensation the ICSID and practice
of either
party;
international
obligation;
obligations
assumed by
either party
Source: Originally compiled and compared by the author (Prof. Dr. Lawan

Thanadsillapakul, Professor of Law, Kyushu University) from the BIT between the US

and Lithuania.




Comparison of some Investment Agreements concluded between ASEAN
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Table 2
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countries and some European countries, (UK model, German Model, Belgium

Model, Dutch Model, French Model) and the ASEAN Agreement for the Promotion

and Protection of Investments

Contracting Scope of application Admission Expropriatio | Disputes Other
Parties and and n and settlement | main
date of Investors | Investment | Treatment | Compensati points
agreement on
Indonesia On British Only Admission Expropriatio | Refer to On the
and side: investment Pre - entry | nfora ICSID British
Britain British which has subject to public side,
companies been foreign purpose there is
27 April 1976 | and granted investment territorial
nationals admission in | law and Compensati extension
including accordance | regulations | on to cover
citizen of with their Treatment market such
UK, colonies | foreign post - entry | value, territories,
and British investment MFN without for whose
subjects law, within treatment undue delay internation
On the territory al
Indonesia of relations
side: contracting the UK
Indonesian parties only are
companies responsibl
and e
nationals
Indonesia National or | Only Admission Expropriatio | 1.Amicably | Repatriati
and company of [ investment Pre-entry n settled on
Norway a granted subject to for public within 6 subject to
contracting admission in | foreign interest, months and to the
26 November | party who accordance | investment | non- if not extent
1991 effected or with foreign | laws on discriminatio | A. Submit permitted
replaced the is effecting investment Indonesian | n to the by its
one signed investment laws of side and in contracting | laws and
on 24 in the Indonesia accordance | Compensati | party’s regulation
November territory of and in with laws on court S
1969 the other accordance | and market having
contracting with laws regulations | value, paid jurisdiction
party and on without B. refer to
regulations Norwegian | delay, with ICSID
of Norway , side interest at
within the Treatment commercial
territory of Post-entry rate
contracting MFN

party only
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Indonesia Nationals Only Admission Expropriatio | -Diplomatic | For the
and and legal approved Pre-entry n channels purpose
Belgium persons of investment subject to for public within a six | of
the either in its interest month protecting
15 January contracting accordance | legislation period, if Indonesia
1970 party with the but grant Compensati | failed then | n national
legislation MFN on submit to economy,
and treatment just arbitral some
administratio | for compensatio | tribunal facilities
n of admission n, actual may only
contracting Treatment price of the [ -Arbitration | grant to
party, Post - affected decision Indonesia
situated in entry goods, MFN | binding the | n
the territory | national treatment parties concerns
of the treatment
contracting (similar
parties only | investment)
, MFN
treatment
for the
protection
Malaysia and | On the Investment Admission Expropriatio | Refer to Exception
Britain British side : | made in the | Pre-entry n ICSID from MFN
citizen of territory of subject to for a public treatment
21 May 1981 | the UK and either laws purpose for the
colonies, contracting enforced in | Compensati preferenc
and any party only, either on eor
British and must be | contracting | prompt, privilege
subject and | an approved | party adequate extend to
companies project Treatment | and custom
constituted under Post-entry effective union or
under the Malaysian Most- free trade
law in force laws, favoured- area by
in the on the nation either
UK&norther | British side, treatment party
n Ireland investments | accorded
On the made in fair and
Malaysian accordance | equitable
side : with its treatment
Malaysian legislation
nationals
and
companies
Malaysia and | Nationals Investment Admission Expropriatio | 1. Settle by | Companie
Germany and admitted in Pre-entry n the both s shall not
companies accordance | subject to for a public governmen | include a
22 December | lawfully with their the purpose ts branch(es
1960 constituted laws and approval 2. ) which
in regulations process in Compensati | Arbitration has its
accordance | with in the Malaysia on and the seat or
with its territory of and in prompt, arbitral incorporat
legislation of | contracting accordance | adequate decision is | ed in the
the that party only, with its and binding territory or
party and on the legislation effective by or
Malaysian in compensatio under the
side, it must [ Germany n and freely laws of a
Treatment | transferable third party
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be an Post-entry
approved MFN or
project in National
Malaysia treatment
Malaysia and | Nationals Investment Admission Expropriatio | A. Repatriati
Belgium- and made in the | Pre-entry n amicable on of
Luxembourg companies territory of subject to for a public settlement, | return of
constituted either the purpose and | if not investmen
22 November | in contracting approval non- B. submit tand
1979 accordance | party in process in | discriminatio | to ICSID others is
with its accordance | Malaysia n freely
legislation of | with their and in transferre
that parties laws and accordance | Compensati d but
regulations, | with its on subject to
and on legislation prompt, its laws
Malaysian in Belgium- | adequate, and
side, it must | Luxembour | and regulation
be an g effective, S
approved Treatment | freely
project in Post-entry | transferable
Malaysia MFN
treatment
Malaysia and | Nationals Investment Admission Expropriatio | Refer to -Freely
Norway and made in the | Pre-entry n ICSID repatriatio
companies territory of subject to for public n of return
6 November lawfully either its right to interest, of
1984 constituted, contracting exercise under due investmen
having its party in powers process, t but
seat or accordance | conferred non- subject to
having with its by its laws, | discriminatio its laws
predominati | legislation. and n and
ng interest On screening regulation
of that party | Malaysian process Compensati S
side, it Treatment on
must be an Post-entry prompt,
approved MFN adequate -MFN
project treatment and treatment
effective, will not
which is extend to
freely existing or
transferable future
REIO
Malaysia and | Nationals Investment Admission Expropriatio | Refer to -Freely
Finland and made in Pre-entry n ICSID repatriatio
companies accordance | subject to for a public n of return
15 April 1985 | lawfully with its laws | approval purpose, of
constituted and and in non- investmen
in territory of | regulations accordance | discriminatio t but
that party or | in the with its n and under subject to
having territory of legislation due process its laws
predominati | either Treatment of law and
ng interest contracting Post-entry regulation
of that party | party, and MFN Compensati s
on treatment on
Malaysian prompt, -MFN
side it must adequate treatment
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be an and will not
approved effective, extend to
project. amount to existing or
market future
value and REIO
freely
transferable
Malaysia and | Nationals On Admission Expropriatio | 1. local Including
Netherlands and Malaysian Pre-entry n administrati | shipping
companies side, in for a public ve and services
15 June 1971 | lawfully approved accordance | purpose, judicial
constituted project with their under due remedies
in On the legislation, process of 2. refer to
accordance | Netherlands | and law and ICSID
with its side, approval non-
legislation of | investment process discriminatio
that party. under the Treatment n
On the relevant Post-entry | Compensati
Netherlands | laws and national on
side, regulations treatment prompt,
including adequate
companies and
controlled effective
directly or
indirectly by
its national
or legal
person.
Philippines Nationals Investment Admission Expropriatio | Refer to -Freely
and and brought into, | Pre-entry n ICSID transfer of
Netherlands companies derived fair and for public investmen
of either from, or equitable use, in the t but
27 February party. directly treatment public subject to
1985 Companies connected interest or the right
lawfully with Treatment national to impose
constituted investment Post-entry | defence equitably
in the brought into | MFN and in
territory of the territory Compensati good faith
that of either on such
contracting contracting just measures
party, and party in compensatio to
actually conformity n at the safeguard
doing with their market the
business in laws and value, integrity
the territory | regulations without and
of that party undue delay independe
wherein a and freely nce of its
place of convertible currency
effective currency -
managemen Exception
t is situated, of MFN
and directly contractin
or indirectly g party
controlled will not
by the extend
national or privilege
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company of and
that party preferenc
eto
custom
union,
free trade
area,
which
they are a
member
Philippines Nationals Investment Admission Expropriatio | A. settle by | -Exception
and and made in the | Pre-entry n the two MFN not
Germany companies territory of accords to | for the contracting | included
of either either any similar | public parties the
3 March party. contracting investment | benefit B. privilege
1964 Interpretatio | party in its Compensati | arbitration grant to
n of including the | territory, in | on the US
company ones made accordance | the nationals
base on the | prior to its with laws equivalent and
concept of enter into and of the companie
the seat force of the regulations, | investment s
(siege agreement need affected,
social) certificate without
of delay
admission
and with
fair and
equitable
treatment
Treatment
Post-entry
MFN
treatment
Singapore British Investment Admission Appropriatio | 1. settled On British
and nationals specifically Pre-entry n through side,
Britain include approved in | with fair for public diplomatic territorial
British, writing by and purpose channel extension
22 July 1975 | citizen of the equitable 2. covered
colonies, contracting treatment Compensati | arbitration any
British party in but subject | on territory
subjects, whose to its right prompt, for whose
and British territory the | to exercise | adequate internation
protected investment powers and al
person, and | have been conferred effective relations
companies made or will | by it laws compensatio they are
constituted be made to admit n amount to responsibl
under the investment, | the market e but with
British law. Treatment | value, made the
Singaporian Post-entry without consent of
s and MFN and delay and the
companies national freely governme
constituted treatment transferable nt of
the law where Singapore
enforced in applicable

Singapore
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Singapore Nationals Approved Admission Appropriatio | Refer to Exception
and France and investment Pre-entry n ICSID MFN
companies in writing in | fair and for the treatment
8 September | lawfully the territory | equitable public , privilege
1975 constituted of either treatment purpose, and
under the contracting Treatment non- preferenti
law in force | party Post-entry | discriminatio al
in that party. MFN and n treatment
national Compensati accorded
Company treatment on by virtue
,on French commercial of
side, must value of the regional
has head assets, arrangem
office in without ent by
France undue delay either
and free contractin
transferabilit g party
y will not
extend to
the other
party
Singapore Nationals Only Admission | Appropriatio | 1. amicable | -
and and Investment Pre-entry n settled by Admission
Germany companies made within | in for the the both shall not
lawfully the territory | accordance | public governmen | be
3 October constituted of either with its benefit ts conditiona
1973 in party. legislation 2. | for
accordance | On and Compensati | arbitration availing
with its Singapore administrati | on just and incentives
legislation of | side, ve practice | equitable for the
either party. | investment within the with fair purpose
must be framework | market of
Definition of | approved in | of the value, investmen
company in | writing by general without t
respect of the economic delay, freely promotion.
Germany is | government | policy transferable
having seat | of Treatment -
in the Singapore, Post-entry Companie
territory of and on national s shall not
Germany German treatment include a
and lawfully | side, or at least branch(es
incorporated | investment MFN ) which
made in treatment has its
accordance | where seat or
with its applicable constitute
legislation. dina
third
state.
Singapore Nationals On Admission | Appropriatio | arbitration including
and and legal Singapore Pre-entry n internation
Netherlands persons side, only fair and in the public al
controlled the equitable interest and merchant
16 May 1972 | directly or approved treatment under due shipping
indirectly by | investment within the process of services
nationals of | in writing framework | law
that made within | of their non-
contracting the territory | respective discriminatio




NANWIN A-15

party and of legislation n
constituted Singapore. Treatment | Compensati
in On the Post-entry | on
accordance | Netherlands | national just
with the side, all treatment Compensati
laws of the investment and MFN on without
other made by treatment undue
contracting nationals of | whichever delay,
party. Singapore in | is more transferable
the territory | favourable | in the
of currency of
Netherlands the country
of the
nationals
affected

Singapore Nationals Investment Admission Appropriatio | 1. MFN

and and legal approved in | Pre-entry n Amicably treatment

Belgium- persons writing by accorded for public settled by not

Luxembourg legally the fair and purpose, the both extend to
constituted contracting equitable non- parties the

17 November | under the party in treatment discriminatio | 2. refer to regional

1978 laws in force | whose in the n ICSID arrangem
in either territory the | territory of ents for
contracting investment either Compensati custom,
party have been contracting | on trade tariff

made or will | party prompt, or
be made subject to adequate monetary
subject to its right to and matters
the laws exercise effective which
and to the powers payment of each
condition conferred compensatio contractin
upon which by its laws | n, represent g party is
such orits market or will be
approval administrati | value and a member
shall be ve practice | free
granted within the transferabilit

framework |y

of its

general

economic

policy

Treatment

Post-entry

MFN

treatment

Thailand Nationals only Admission | Appropriatio | 1. settled Repatriati

and and approved Pre-entry n by the both | on or

Germany juristic investment admit the for the governmen | transfer of
persons of made in the | investment | public ts benefit

13 December | either territory of in benefit 2.

1961 contracting either accordance arbitration Transfers
parties. the contracting with the Compensati from
term juristic | party in legislation on Thailand
persons or accordance | and just are
companies with their subject to compensatio subject to
mean entity | legislation. approval n, freely the
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having its Contracting | process transferable, regulation
seat in the party is free without of the
territory of to decide in | Treatment undue delay Bank of
either party | accordance | Post-entry Thailand
and lawfully | to its national regarding
existing policies and | treatment stability
consistent published and MFN and
with legal plans treatment balance of
provisions where payment,
applicable large
amount of
transfers
shall be
made in
installmen
ts
Thailand Nationals subject to Admission | Appropriatio | arbitration territorial
and and legal their Pre-entry n extension,
Netherlands persons legislation, in for the on the
constituted companies, | accordance | public Netherlan
6 June 1972 | in associations | with its benefit and ds side,
accordance |, other laws and under due the
with the organization | requiremen | process of agreemen
laws of s of any ts to admit | law, t shall
either kind or investment | non- apply to
contracting subsidiary from the discriminatio the
party in the bodies other n territory of
territory of connected contracting | Compensati the
that party with party on Kingdom
including economic just in Europe,
legal person | life and all Treatment compensatio to
which is other Post-entry nin Surinam
controlled nationals national accordance and to the
by a engaged in treatment with Netherlan
national of economic and MFN international ds Antilles
the other activities in treatment law, without
contracting its territory where undue
party applicable delay, in
within the currency of
limit of the affected
laws or nationals. In
legislation case of
transfer of
large
amount, it
can be in

installments
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T991u ondoulatinasuuluaudanymn ASEAN  Investment  Area Afluniyga
mamqun%amwLLﬂ:ﬁi’@qﬂszaaﬁLﬁ‘amiswéhmammgﬁﬂumL%iw Tasdaaaian
n’liamul,a%a’uﬁfmu%u) lisadnsneazidoa 1u OpenRegionalism :ASEAN Investment
Area lae Prof. Dr. LAwan Thanadsillapakul %dﬁﬁ&lﬁ 1o World Bank W&z 138173

CMPL &NaaLane

The ASEAN Agreement for the Promotion and Protection of Investments

Contracting Scope of application Admission Expropriatio | Disputes Other main
Parties and n and settlement points
Investor Investment .
Treatment Compensati
on
Brunei Nationals Only Admission Appropriatio | Dispute Justification
Indonesia and legal investment Pre-entry n among of
Malaysia persons brought fair and for public contracting | company,
Philippines incorporate | into, equitable use or parties incorporate
Singapore dor derived treatment public settled by d under the
Thailand constituted from or subject to purpose or 1. amicable | laws in
Vietnam under the directly laws and public settlement force in the
laws in connected regulations | interest, between territory of
15 force in the | with of host under due the parties contracting
December territory of investments | countries process of 2. party
1987 any brought into | Treatment law, on a submitted wherein the
amended contracting | the territory | Post-entry non- to AEM place of
on party of any MFN but discriminato effective
12 wherein the | contracting | any two or ry basis Disputes manageme
September | place of party by more of the | Compensati | between nt is
1996 effective nationals or | contracting | on contracting | situated
manageme | companies parties may | adequate parties and
ntis of any other | negotiate to | compensati | investors
situated contracting | accord on amount settled by
party and national to market 1. settled
specifically treatment value, amicably
approved freely between
investment transferable | the parties
in writing in freely- to the
and usable dispute
registered currencies, 2.
in the without arbitration
territory of unreasonab
host le
country delay
Source: Originally compiled and compared by the author (Prof. Dr. Lawan

Thanadsillapakul, Professor of Law, Kyushu University) from ASEAN countries’ bilateral
investment agreements and the ASEAN Agreement for the Promotion and Protection of

Investments
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® The “Investment Control” model, which preserves full State Control over
entry and establishment;

®  The “Selective Liberalization” model, which offers limited rights of entry and
establishment, i.e. only in industries that are included in a “positive list” by
the agreement of the contracting States;

® The “Regional industrialization programme” model, which offers full rights of
entry and establishment based on national treatment for investors from
member countries of a regional economic integration organization only for
the purposes of furthering such a programme

®  The “Mutual national treatment” model, which offers full rights of entry and
establishment based on national treatment for all natural and legal persons
engaged in crossed-border business activity from member countries of a
regional economic integration organization;

® The “Combined national treatment/most-favoured-nation treatment”
(NT/MFN) model, which offers full rights of entry and establishment based
on the better of NT or MFN, subject only to reserved “negative” lists of

industries to which such rights do not apply.

JULUUMITINUONILATHINANLINUNTRINWAUNIILRDN

Models and policy options

Model 1. “Investment Control” (followed by most BITs, although some exceptions

exist; US BITs and Canada BITs). This model does not offer positive rights of

entry & establishment. It based on national discretion
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®  To accept complete State discretion through the investment control model,

thereby preserving the general power to screen proposed investments

Model 2. “Selective Liberalization” (illustrated by GATSs: a right of establishment

exists where a member of GATs makes specific commitments on market access
under Art. XVI. (Considerable discretion in determining the extent of its market
access).

®  To liberalize cautiously through the adoption of the selective liberalization

model, opening up one or more industries at a time

Model 3. “Regional industrialization programme” (followed by ANCOM,
COMESA, ECOWAS, ASEAN Industrial Joint ventures, ASEAN AICO, ASEAN

Brand-to-Brand Complementation Scheme

® To follow the regional industrial programme model and encourage the
establishment of regional multinational enterprises, thereby setting up a
supranational form of business organization aimed at encouraging

intraregional economic development.

Model 4. “Mutual national treatment” (followed by EC when it was European

Community, in the Treaty Establishing the European Community), Code of

liberalization of Capital Movements and the Code of Liberalization of Current

Invisible Operations of the OECD, CARICOM, ECCAS, CEPGL, COMESA,

Revised ECOWAS.

®  To grant full liberalization of entry and establishment on the basis of mutual
national treatment, thereby allowing such rights to exist between States that
see a common interest in regional integration, but which are not necessarily

committed to full multilateral liberalization

Model 5. “Combined national treatment/Most-Favoured-nation treatment” (NT/MEN)

(followed by NAFTA, Modern US BITs model, Free Trade Treaty between Colombia,
Mexico and Venezuela, MERCOSUR, APEC non-binding investment principles,
ASEAN AIA (ASEAN Investment Area under ASEAN Open Regionalism)
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®  To follow the full NT/MFN model and open up entry and establishment for
investors from the contracting State on the basis of the better of these two
standards, subject only to a “NEGATIVE LIST” OF RESERVED ACTIVITIES,
INDUSTRIES OR APPLICABLE POLICIES. The existence of a negative list
of excepted industries emphasizes that certain strategic industries may be

beyond the reach of liberalization measures.

Model 6. “ Hybrid model”

®  To follow a mix of models bearing in mind that some of the options appear
to be incompatible or difficult to combine. The economic effect of these
hybrid options would be to offer more specialized alternatives that may be
more compatible with the mix of location advantages enjoyed by particular

host countries.
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ANNIN A28
Arbitrability

P> Arbitrable disputes
®  Arbitration is only possible for disputes which the parties can also settle
themselves.
® Disputes over rights for which the parties cannot contract are in principle
outside the scope of arbitration.
® The law of some states can impose more specific restrictions e.g. for
disputes concerning IP rights, stock exchange transactions, anti-trust
law, labor law, environmental law, EU competition law, which is public

policy rules.
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®  Before opting for arbitration it is advisable to
investigate the arbitrability of the dispute under

the relevant law.

> Applicable Law
®  What law determines in a transnational arbitration whether a dispute is
arbitrable? : The law applicable to the arbitration agreement or the law of

the forum.
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Applicability or scope (admission)

“This Agreement shall apply only to investment brought into, derived from or directly
connected with investments brought into the territory of any Contracting party and which

are specifically approved in writing and registered by the host country and upon such

conditions as deems fit for the purposes of this Agreement”
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“The Agreement shall apply only to investment brought

into , derived from, or directly connected with investment brought into the territory of one

Contracting Party by nationals of the other Contracting Party in_conformity with the

former Party’s law and regulations, including due registration with the appropriate

agencies of the receiving Contracting Party, if so required by its laws

General obligations

“Each Contracting Party shall, in a manner consistent with_its national Objectives,

encourage and create favorable conditions in its territory for investments from the other
Contracting Parties. All investments to which this Agreement relates shall subject to this

Agreement, be governed by the law and regulations of the host country, including rules

of registration and valuation of such investments

Treatment

Each Contracting Party shall, within its territory, ensure full protection of the investments

made in accordance with its legislation

Any two or more of the Contracting Parties may negotiate to accord national treatment

within the framework of this agreement. Nothing herein shall entitle any other party to

claim national treatment under the Most-Favored-Nation principle.

The provision of this agreement relative to the grant of treatment no less favorable than

that accorded to investments of nationals of any third State shall not be construed as to

oblige one Contracting Party to extend to the nationals of the other Contracting Party

the benefit of any treatment, preference or privilege resulting from:

(@) any existing or future custom union, common market, free trade

area, or regional economic organization of which either Contracting

Party is or may become a member;
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(b) any international agreement or arrangement relating wholly or

mainly to taxation oe any domestic legislation relating wholly or

mainly to taxation;

. o ' v v A { o @ P @ .
Exception (dagsnastountin & lngimaansanazimue launninaladig
& lunsdiuas mahausaya FTA lasfieddasniiudindildanagneldnisady
N8y FTA 8199232009 Usetdndnd 9nidu Public Policy \ungwnang wiaxnainig

flasnusswianan 1Juau)

The provision of this agreement shall not apply to matters of taxation in the territory of

the Contracting Parties. Such matters shall be governed by Avoidance of Double

Taxation between Contracting Parties and the domestic laws of each Contracting

Parties.

Either Contracting Party reserves the right not to recognize investment as within the

meaning of “control” where the control was transferred to a national or company of the

other Contracting Party for the purpose of enabling a national or company of a third

State to obtain the privileges granted by the present Treaty

Repatriation of Capital and earnings

Each Contracting Party shall, subject to its laws, rules and regulations, allow without

unreasonable delay the free transfer in any freely usable currency of.......

Each Contracting Party shall in respect of investment permit nationals of the other
Contracting Party the unrestricted transfer in freely convertible currency of their
investments and of the earnings from it to the country designated by those nationals,

subject to the right of the former Contracting Party to impose equitably and in good faith

such measures as may be necessary to safeguard the integrity and independence of its
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currency its external financial position and balance of payments consistent with its rights

and obligations as a member of the international Monetary Fund

LR

In case where large amounts of compensation have been paid in pursuance of Art....

The Contracting Party concerned may require the transfer thereof to be effected in

reasonable installments

Each Contracting Party shall, subject to its laws and regulations, allow without undue

delay the transfer in any freely convertible currency
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@10819 TNC Responsibility Approach

“.. Investors (enterprises) should:
1. contribute to economic, social and environment progress with a view to

achieving sustainable development;...”

“Corporations have a responsibility for the environment, and must conduct all aspects of
their business as responsible stewards of the environment by operating in a manner that

protects the earth.”

“The TNC shall take full account of its effect and impact on the environment and natural
resources and fully conform to national/local laws and regulations regarding protection
of environment and the ecosystem, and the conservation of natural resources in the
country where it operates while conforming to the relevant international standards.
When doing so, the TNC shall observe the following:

(1) Implement an environmental assessment and follow up with a review

(2) Establish and environment/conservation policy and guideline and develop

a pro-environmental management system

(3) Freely disclose information on the company’s environmental policy.

When any environmental destruction or other negative impact due primarily to the
operations of the TNC, it shall take the appropriate measures including compensation
for the damage caused by the environmental damage and restore the environment to its

origin state”

@10¢19 Preserved State sovereignty for environmental protection
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“Nothing in Chapter on investment shall be construed to prevent a party from adopting,
maintaining or enforcing any measure that it considers appropriate to ensure that
investment activities in its territory is undertaken in a manner sensitive to environmental

concerns”

“A Contracting Party may adopt, maintain or enforce any measure that it considers
appropriate to ensure that investment activity is undertaken in a manner sensitive to
health, safety, or environmental concerns”

“Should any conflict arise between their investment or trade obligation under this
agreement and “specific trade obligations” set out in....., the obligations in these......

shall prevail to the extent of the inconsistency”

“Contracting Parties agreed that environmental measures necessary to protect human,
animal or plant life or health and measures relating to the conservation of living and
non-living exhaustible natural resources shall prevail to the extent of the inconsistency
between environmental measures and trade and investment obligation under this

agreement”

“Nothing in this Agreement shall be construed to prevent the adoption or enforcement

by any contracting party of measures:

(a) necessary to protect human, animal, or plant life or health;
(b) relating to the conservation of exhaustible natural resources;
(C)

(d) e

“In the event of any dispute arising from the interpretation of this agreement and the
inconsistency between this agreement and trade and investment obligation relating to
environment protection and/or conflict between the Contracting Party and the investors
regarding environmental protection, the protection of environment prevails to trade and

investment obligation.”

“In the event of any inconsistency between this agreement and the specific trade and

investment obligation set out in:
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(a) the Convention on International Trade in Endangered Species of wild Fauna
and Flora, done at Washington, March 3, 1973, as amended June 22 1990.

(b) the Montreal Protocol on Substances that Deplete the Ozone Layer, done at
Montreal, September 16, 1987, as amended June 29 1990.

(c) the Basel Convention on the Control of Transboundary Movements of
Hazadous Waste and Their Disposal, done at Basel, March 22 1989.

(d) Kyoto Protocol to the United Nation Framework Conventin on climate change
done at Kyoto, on 11 December 1997.

(e) Clean Development Machanism(CDM).......

(f) the agreement set out in Annex ....

Such obligations shall prevail to the extent of the inconsistency.

The Parties may agree in writing to modify Annex .... To include any amendment to an
agreement referred to in paragraph...., and any other environmental or conservation

agreement.”



