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Professor Sachs : Let me say that this session relates to environmental impacts
resulting from a free trade agreement. You may already know that under the US law,
there is a requirement to conduct environmental impact assessment that may result
from the conclusion of a free trade agreement. We are talking about two sides of the
same coin: one is the effects on the US and the other on the partner country. The US
Trade Representative office (USTR) has to make an assessment for both. There is a

legal requirement, which allows public commentary as well.
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It is this assessment that we are focusing on. If in fact FTA is to promote
investment in the electronic sector for example, then the environmental review is
supposed to raise concerns regarding the adverse effects to the environment. By
referring to such legislation, | don’t know actually whether the timing is right because |
know that there was a request for public comment on April 20. | don’t know if they
would spend time to get public comments on environmental aspects.

Risk to environment is the result of promoting dangerous or polluting activities.
This policy needs to be reviewed. Impacts on other sectors such as fisheries or
biodiversity in Thailand are also required to be thoroughly considered. | would therefore
like to ask you what environmental aspects should we focus on. | am sure there are
lists of environmental impacts that the US would look at, which may be put forward by
environmental movements. We see it as part of public control of the trade negotiation
process.

When | look through the environmental reviews of other free trade agreements, |
think they really try to skim over the issues by basically saying that there are no major
effects. But this idea of the investment promotion of certain sectors could be damaging
to the environment. | think it's very usual to push and insist upon those industries that
are promoted by FTA which are likely to cause adverse impact should be strongly
controlled. Such impacts include putting workers and communities at risk through air
and water pollution.

In addition, environmental reviews are very general. We found that
environmental reviews for the Singapore, Chile, NAFTA, Panama Free Trade
Agreements are all very general. This applies to every FTA over the past 10 years. |
think you should use this opportunity for lobbying the government. But this is not an
easy process. It is a political process. And | think this is quite timely and | would

support you at our side by submitting something similar to the US review.

Thanpuying Dr.Suthawan : This is very useful because at the moment, | heard that the
third round of negotiation will be held next month. Thailand would like to leave out the
issue of the environment and labour standard from this negotiation. But | heard that it's
not possible because the US are pressing for these two issues as being of importance.
When you ask about the process of public participation and involvement in this process,
we have actually a lawyer here. According to the law, | think we need a process as in

your country to put into practice. However, everything is not clear. We really cannot get
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the information and we don’'t really know what has been happening in terms of
negotiation. But we know for sure that Thailand is trying to leave out the two issues.
Environmental issues are considered sensitive to investment promotion in Thailand. We
know in our studies that there are one or two US electronic companies and several are
Japanese companies that always talk about relocating to other countries like China if we
raise too much concern about environmental issue and its impact on the workers.

| wish to raise a question that if we are to engage in this FTA what can be
undertaken to help improving the quality of investment, considering that the Thai
government does not want to talk about environment and the labor standard at the
moment. Actually we had conducted some environmental review as those undertaken in
other countries which you had mentioned. | read US environmental reviews in other
countries. All of these reports indicate that FTA had no impact or a very small impact on
the environment. But we are still quite concerned because it appears that if we have a
free trade agreement, certain industries will grow and have consequences on pollution

and greenhouse gas emission.

Professor Sachs : | would suggest that you should emphasize not so much on the
greenhouse gas emission but on the toxic, water pollution, air pollution workers’ hazard
and biodiversity. So if there are important effects on tourism or logging or mineral
exploitation, that could have a strong adverse effect on the environment. The issue of
deforestation, for example, or coastal erosion or destruction of coral reef or depletion of
fisheries or extinct of species through hunting or something like that will be revised. |
would focus on those issues, especially since the USA is currently denying any impact
on greenhouse gas. Anyway, you won’t get very much political interest or attention.
Probably the emissions from Thailand would not be of major global concern once
compared to the emissions of USA. | would focus on targeted areas and really try to
think about which sector, like you say through FTA, are likely to be promoted and what
the adverse environmental consequences are likely to be, such as the faster logging or
pollution in the electronic sector. | think, in general, the government is too afraid to
enforce proper regulation because industries can’t be cleaned up. They act and protect
the workers within reasonable bounds without huge cost. So | think a lot more leeway is

required particularly in evaluating the economic costs and benefits.
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The community needs to be protected against the externalities. And | think,
through experiences, if the government could have predictable, rational and clear policy
of modern environmental management, it would actually benefit investment.

I think it is more important to encourage the protection of workers and
communities rather than cost minimization. And this is also something that | think the
government should really understand. It is not at all a proposition but rather a modern
practical management of this issue through a kind of the environmental protection
agency that is appropriate to engage and not undermine investment. There are a lot of
evidence that you just raised regarding the quality of the investment. And | think this is
a big policy issue and of course a lot of governments are seeking ways and means to
promote quality investment.

If you could make partnership with other NGOs that are working say in logging
issue or biodiversity destruction or coral reef, destruction from irregularly tourism or
what ever | think that you make a group effort. We are not against free trade and we
are not against foreign investment. But we think that it should be under the rule of law

and it should incorporate control to limit the social costs.

Thanpuying Dr.Suthawan: This is a very productive suggestion. As environmental
review is not required by Thai law, is it possible and useful for the review be presented

to your public?

Professor Sachs: Yes, | think we would find ways to take your review and again | don’t
know exactly the statistics but | think it's probably still timely to put it in the public record
because of the comments received. | would suggest that your position should not be
against the FTA but rather that you believe the trade for investment and environmental
management should all be made compatible with each other. And that’'s the point; the
environmental review is not to oppose the agreement. It is to make a rational balancing
of the environmental consideration and the trade consideration. It also helps to ensure
that market forces incorporate the social cost. And | think that would be a productive
thing to do. | know that in several FTAs, there were agreements between the two
government to consequently undertake serious projects. For example, the two
governments agreed on the project in the electronic sector to promote the
environmentally sound production techniques. They protect workers and communities

from heavy metal. And this could become an on-going proposal in which the US
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environmental protection agency would work together with you. | don’t know whether
Thailand has an environmental protection agency but there should be one. And you
could propose a series of specific projects. So it's not just a review of risk but actually

calling for specific programs to follow.

Thanpuying Dr.Suthawan : | heard that now there is talk about some cooperation
which might be included in the agreement. So this might be a good idea to be
proposed. The cooperation may include efforts on green process in electronic industry,

for example.

Professor Sachs : The UN needs to be engaged. You can ask the UNEP and WHO to
give you some technical assistants on this. WHO has an environmental health division
and probably there is a significant office of WHO in Bangkok where you ask them for
literature review on the heavy metal association with the electronic sector. They would
probably come up with some documentation for you. And similarly, UNEP is able to help
you on the trade and environment side. Probably you could ask an outside NGOs to
make direct contact with the team and ask for their suggestions and technical

assistants.

Thanpuying Dr.Suthawan : We have come to the end of our discussion. | really

appreciate your time. Thank you very much.

2. tand@13naaini Special Forum on Trade and Environment Issues Relating to
Free Trade and Multilateral Agreements Tﬂﬂ Mr.Mark Halle, Director on Trade and
Investment, International Institute for Sustainable Development (IISD) "’J’%‘ﬁ 23
NOAEIN8Y 2547

Dr.Piyawat : explained how Thailand is involved in this kind of activity.

| am a Thai government agency under the Prime Minister's Office with a primary
business to fund the research project. Our activity also involves managing the system
as well as the process of research which includes formulating the topic that should be
funded. In this regard, we have turned more to the international aspect of research in
the last few years to try to assess Thailand’s position in the global world. As part of this
effort, we are supporting a series of projects on trade and environment issues relating

to free trade agreement.
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Thanpuying Dr.Suthawan : The idea for this special forum emerged from the current
bilateral trade agreement between Thailand and United States. The FTA negotiations
are comprehensive which means among other things that this will include sensitive
issues that shape the environment. The special forum will discuss and clarify various
aspects of the issue, both its positive and negative sides. Thailand recognizes the need
to proceed carefully on this matter. The environmental agreement needs to be feasible
to avoid being used as another non-tariff trade barrier. The developed countries are
also responsibility in terms of environmental damage. Thailand realizes that
environmental problems go beyond the national borders. Therefore the issues need to
be addressed at the multilateral level. However, we need to ensure that any attempt to
impose environment standard on developing countries must not undermine the
capability of developing countries to attain their standard. Yet, we also recognize that
the relationship between trade and environment is a complex economic activity  that
has an adverse effect on the environment .Some have argued that the world carrying
capacity is nearing limit. It maybe argued further that any activity that increases further
pressure on the environment needs to be regulated regardless. So in this case, there
may be a good possibility that the connection between trade and the environment might
have to be taken into consideration in the context of bilateral trade negotiation.
Certainly, one can think of a number of issues that might be raised. Should the
environment be included as part of the bilateral trade talk between Thailand and the
US., trade limited natured resource , such as wildlife and illegal timber wood
presumably be covered, More worrying is that sector in which Thailand is more
competitive than the US, such as agriculture. This special forum is an opportunity for
the general public to develop a better understanding of the issue involved in the
relationship between trade and the environment, so that we can make intelligent inputs
to the base and defense of our trade in both areas. We would have a chance to
discuss trade and environment issues raised in other trade forum such as NAFTA and
WTO. We can explore the impact on the lack of international agreement such as the
Kyoto Protocol on trade as well as the impact of Burgeny international trade on the
environment. The line of this discussion will be the question of whether it is possible to
enjoy the benefits of free trade, while also protect and guard the environment for future

generations.



NARWBIN -7

Mr.Mark Halle:

How do trade and environmental related issues emerge?
Environment -GATT:

Environment issue was not raised that much in GATT. However, EMIT Group
was established when there were some realization that trade may somehow have
impacts on environment which can also lead to dispute. The first dispute was the Tuna-
Dolphin case, which was brought up by Mexico and the US. This case was a wake up
call for everyone to pay more attention to trade and environmental issues. In the
Uruguay Round, environment became an issue in trade negotiation, not the other way
round. At the domestic level, there were discussions on the impacts of trade on the
environment as well as health. Finally, a committee in trade and environment (CTE) was

founded under the WTO.

Environment - WTO

In general, there are three generations of trade and environmental related issues.

First, the concerns that environment will rollover the trade issues and not the

other way round. There is a new trade organization, very powerful, with the ability to not
only to dispute but also to take economic sanction. It is a powerful organization of 24
multilateral agreements under the same rule and it has a normal economical with
through radical power. The reason for some concern is because many of environment
agreements affect us through free trade agreements. This is a challenge for the
domestic level and means that the space to take environment to action continually
change and change.

Second, concerns of an attempt to link trade and environment. We need to look at
the linkage between the two issues and how to harmonize trade environment law.

Third, concerns of how to draft trade policy without causing negative impacts on the
environment and vice versa. Trade policy can be advanced without unnecessary
restricting the environment. The challenge no longer seems to be on how to merge the
policy system. It is about how the tool system can close set. The trading system
response to the need of commerce, the response to the need of the trading countries in
trading law. They will never be merged and we have to try to do is to see how can we
organize for the government such a regime that is complimentary. In looking at the
period leading up to DOHA ministerial conference, you see the committee working at

the various stages. If you look at how the World Trade Organization proceeds, it takes
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an issue and identifies its importance, then studies and examines the issue. The next
stage is to identify those issues that require negotiations. The second stage is to

identify issues of the negotiation and the third stage is the policy demanded.

CTE- WTO

How to identify the issues for negotiators and setting the rules for negotiation.
So far, the process is not sufficient. The work of the committee on trade and
environment of 2001 was demanded to study, to clarify, and to prepare issues for
negotiation. As | said before, we need to first understand the trend on environment
negotiations. This involves understanding how environment issues has moved in
different ways. We can probably conclude that there has not been that much progress.
However there were the advantages of looking at the decision released on the process
of shaping which the United State calls “crystallization”.

There is a problem of “crystallization” which means that the problem was not
yet resolved but it only disappears from the talks at both international and domestic

level.

Dispute Settlement

From trade perspective, product from one country should not be discriminated in
another country. However, from environmental point of view, we should differentiate the
products, which are produced from environment friendly process. This should open up
some trade distortion especially when the imported country has higher environmental

standard.

How GATT deals with this problem?

In the Tuna-Dolphin case, only trade law applies to trade related cases which
means the US can not place on their own environmental standard to this case. In the
case of Tuna (Thailand-US case), there is a reverse of such application. This is
because if environmental impacts are great to human health or endangered species,
environmental standard can be applied to trade related case. Therefore, this is in a
precedent that they reverse trade law by using environmental law (environment

treaties).
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Dispute Settlement

Who decides whether to apply trade law or environmental law?

In the case of Tuna Dolphin, they applies principles indicated in five multilateral
environmental treaties. These include, for example, the precautionary principle.

The problem arises whether to apply this precautionary principle when there is
no scientific evidence justifying the allegation. In this case, there must be an interim
measure, which suspends the alleged activities and at the same time allows scientific
investigation to be carried out. WTO has to give certain condition to apply the
precautionary principle moratorium terms of temporary. For example, in the case of

GMO, the EU suspended the import of goods from the US temporarily.

WTO-MEAs : TRIPS & CBD

TRIPS - allows private sector to keep profit from patent while CBD stresses on
the share of benefit and knowledge.

Conflict of Objectives: On this area there is still a deadlock WTO is now trying to

harmonize these differences. However, there is no program has been set up for this so far.

The Doha Mandate
There are a lot of program terms of trying to bring MEAs to negotiations. Doha

mandate was badly drafted, from Mr. Halle’s point of view.

Cancoon
After the collapse of Cancoon negotiation, multilateral negotiation stopped not only at
bilateral but also at regional levels. The US tries to reach for “can-do” countries. The
EU agrees to reform their CAP. The US trade representatives still wish to revive the
talk again. However, the environmetn is still not included in the Agenda.
The July Framework
The EU prepares to provide preferentiated trade policies to countries which treat

environment better. The environment becomes a trade-off issue.
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Elsewhere in the world
NAFTA case:

The areas of water and hazardous waste become very important issues. For the
bilateral trade, it is still difficult to conclude whether it will have positive or negative
impacts on the environment. The good opportunity is that it is flexible. However, it can
lead to spaghettis bowl syndrome, which can raise transaction costs (because each TA
has different settings).

In this region, important bilateral agreements include those Thailand has with
ASEAN , Japan and China. The trend is :

1. The purpose is to have sustainable development.

2. In order to recognize MEAs, we need to have some exceptions which allow
us to meet the requirement of MEAs.

3. To promote cooperation on environment improvement. Now the trend is that
the US will not impose direct sanction. However, they will demand the trade partner to
improve the enforcement of its domestic laws for the purpose of environmental

improvement.

A shift to positive agenda
- It requires understanding the link between trade and environment
- The understanding of the consumers (in the US&EU) for environment demand.

For example, the EU will give better deal to those who treat their environment better.

Conclusion
-Green protection is an option to handle the problems.
-Real environmental demand is form the consumers . This motion is growing.
-Using the pressure from trade to improve the environmental situation in the
country.
-We need policy coherence.
-Since the objective of trade and environmental protection are different, we need

trade liberalization to achieve sustainable development.



NaNKIN 39-11

Open discussion
Dr.Somkiart (TDRI) :
Are there any hidden agenda in the US FTA text, which we should be
concerned? How to put this to July framework

-environmental as a trade off

Mr.Mark Halle :

The environment is not an issue the case of US-Singapore . However, the issue
of investment and IP are mainly the risk. Normally there is always a trade off especially
between sectors. Who will gain at who will lose is very important.

“The problems of raise to the bottom” In the case of NAFTA did not show that these
problems are worsened. Halle believes that there will be a long-term improvement in the

environment standard.

Dr.Somkiart :
The problems of distribution? The loss of tradition vanity of plant after the

commercial seeds flood in?

Mr.Mark Halle:

Who will benefit and who will lose and now to transfer the benefit from those
who gain to the other who losses.

In NAFTA, there is a problem terms of impacts on biodiversity. We can learn

from it and improve upon that.

Dr.Somkiart :

If Cleaner Technology is included the process. Please comment.

Mr.Mark Halle:

Liberalization of environment goods and services may be including some: clear
list which have no controvert

Water supply (clear water) is another sensitive issues which is under risk of

being “privatization” (liberalizing trade)
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Khun Supavit (MONRE):

The ministry of commerce considers trade and environment as taboo. However,
he thinks they can actually be mutually support w/ one another. MONRE is now
considering about set up trade and environment department.

However, at the moment for US-Thai FTA, the government decides not to

include trade & labour in the negotiation.

Khun Manop (MOE):

He does not agree that trade and environment can compliment each other
especially the area of transfer of technology (TOT) in TRIPS. In TRIPS when the person
would like to patent anything he/she to show source of origin. However, in reality, there
is still a problem of actual disclosure.

Moreover, the US does not join any MEAs. How can the talk about the
environment that can really be used to improve the environment?

What will happen after the Kyoto Protocol become effective?

Mr.Mark Halle:

-There is no way for FTA with the US. To have “fast track”, it needs support
from the congress. There are lots of lobby groups in the congress who will use
environmental issues as their rationales.

-Dispute Settlement issues. It is important to make more balanced between the
2 issues

-TRIPS is rather lousy and ignoring TK.

The important is to make WTO recognizes that the US is now pushing for
TRIPS plus. The problem is the bad boys impose trade barriers by referring to the state
of the environment will go away.

-Mark makes interesting point that US wants to engage in FTA w/ Thailand is
politically not economically. US wants to measure roles the S.E.A. to prevent China’s role.

-Kyoto Protocol has some weak points. However, whether US will play any role
it is not so clear

-Whether to part the environment & labor issues the text of NAFTA is become

there is a person from interest groups.
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-Labor is more a domestic whereas environment is an international issue. Labor
standard normally is increased with the level of development. Therefore it is important to
separate the environment from labor issues.

-The US does not like “perspective law-only the objective they want to alive

Khun Manop
What will be the link b&w WTO and Kyoto Protocols under Kyoto, LDCs are not

allowed to do carbon trade?

Mr.Mark Halle:

There will certainly be some problems since CDM does not allow the emission
trade and LDCs.

-Most of important environmental issues are not actually discuss the CTE. Each

issue in discussed its related committee.
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Fouaaan wa il obligation Wuldlawde'ld Avzimualiiiu obligation lu
\Wanssaddaazdl high standard 1399784 environmental protection A17
Avuatdu  commitment 31 ;jﬂi:ﬂaumimiﬁadma’wﬁa;ﬂu process U84
. o A & o A, o ) A A o A
operation @18 It wVaNUINIIAN luda 19.1.1 71 comment TaduiTasun
fgrvvasnguunsfiniasen d9lidasvasnisuarsninalszloriuas
NIWENIFTTNTNG InTzaznuFsndudundadastansanluuniiazainiinue
1 A 1 A 2 [ A 6
13zfivnasnisedalsiieidesnuisesnisuadsnidszlosvvas
NIWENNITIINTIA Anwnuznits fia profit sharing Und@aziilunniszing
& & & v a A a .4
lassmsmimsisuaesd vasTaiBy Gdn1309)1Uv89 Japan ,US, India 711
o :/ Qs Q = é Q/ = 1 v L3
Painzirahduluimds Seimds ldoenldidlasmuuuy absolute
investment Wl wan e profit sharing Imlfl‘izU:L’Jm"lladmiﬂauﬁuﬁa LT
51 10 T wefiSudvaimslam lnduvasonan nasaniuazdas 9 uvas
73 wnrninsnuauesly 1NeNITAI0gu0INTWEINITIINTG tnanllas
@ ! . A o a
Pang new economic order 141 1980 &9&I1U@AAIN natural resources
Fudunazdasgluizasves sovereignty TuiTasniwenIsssuma twzwn
v I3 d' 1 a ndl' 1 A 1
meauliinmnamuann delliwanineinssywmaaug azlitinge
1 : o & ] g y- 1 ¥ .
1870312 i10% ARAIUNITNBaT T9v1uv0933%8 3311617 agriculture
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o & 4 & ' o @ A .
wazmnduasasiufiuuuuu deludaadlduilungnunsiias ownership
2849 land 38 W llF1 ownership AllwlylanneasiduuSunnouas
dadnduanlnoainisadendn dsenavintwaninaiduniafianauuas
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AN Uéjﬂqﬂﬂm\‘ivlﬁ

1.4 ﬂﬂ‘:é’f@ﬂsz*’qul,%oﬂﬁﬁﬁﬂﬁﬁaa “Workshop on the ASEAN Expert
Collaboration for FTA Negotiations with the United States”

(1) sysnsemateau

a‘gﬂmszmiﬂ‘szqa\l
n131l92%8 FTA Expert Workshop
eI T 12-13 Hwran 2549

& a [ '3 a >
™ ﬁaaﬂszquﬁu 3 Gnilszasin-31lwwasoe IRIRINIRARIING IR Y

SRR LR

1. vhugnds avgniad wdiosing Uszmuaniussuipiansvamndiag
uAzFIadau

2. @399 RINWAIT fiinwmlasans FTA
sonTusTINs e IWAI IAuLAL
Fuaday

3. AavMgn widlnias ATAZLATHIAAAT ININTHINNI NGNS

4. s.asinws authwuurd ATAZLNFTANRAT PRINTANMINNAE

5. We.d8 13

6. IFALFMUUN LB IRNWYE fn3Tudumavaafion

7. RALEIUNINNW Leniszys finisudunszsuanauazmM e

8. UMY Lasngaliad WNILTIN

9. we.avlaniad anyaudd anTusIINS e MINANFIANLAZ
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10. a3. a1imud nviadadna UNIFLANUNYUNL
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15. Qmﬂqaa AManIIoblng gaﬁ%mﬁﬁimwm\‘]ma

a > 6

rugngignisg denulundszgundriadszguuazndnapdiaglszasdlunisia
Uszgudalidnisaseliin iheaianaunalauazuanidfsuanuluszduninig
2 Beuliiia sustainable trade and responsible arrangement lasR o ludszian

% nl [ & dl % > g: A:T ] v 6 A dl o >
miduazianaden Sinafldannisdadszguaisi Lildddagueadidnaiedniy

Uszindlnowinnu wddasmsliiduanaspiudamsiasamadaanisdiss FTA

iUz uA1IIN “Fair Legal Model of Environment Chapter’ fiviuiaualas av.iiinis

uazay.dmudian aue Ly Environment Chapter

1. Objectives
ﬁﬂizqmﬁumaulﬁﬁ’mm Objectives 17 TapRansanludsziduilaldinensas
Environment 3t #088719M1901767
Comment Sanya : w19 include any objectives required WAL UNTHA0E19UN IP
Chapter ARSI Innovation 989
56.03. 80U : Fafindasiinade Right to regulate (389 Objectives 44l
goamilidannufiaunaiududwfiod Isolated issue da WouioUszlamilnadhe
fon uaersbananiedszlomiuasonuld 2 dhe 1w T8 (2) 109 Objectives Titaualu
Fair Legal Model eI “Promote the optimal use of resources in accordance with the
objective of sustainable development’”  #13:@8dl&@N “ of both parties.” ¢aving
...development fa “...sustainable development of both parties.” %30 luAAIT set
ultimate objective \Jw “ ...use sustainable trade and responsible investment to promote
sustainable development, so trade and investment will become a tool of sustainable
development rather than to promote trade and investment for their own ultimate
objectives and the expense of sustainable development. The ultimate objective is to
use sustainable trade and responsible investment to promote sustainable development
for host partner. Sustainable development and responsible investment have to be
compromised by environmental condition.”
(304 Trade distortionlss Objectives 78 (6) 1w 3903 Fanuurilalvaosnelsigu
N3t GMO Labeling Tudw a sample disgusted trade barrier.
aowfauys : Lawalild strategy luanwosfimnanizadaanislilnoy fidaa
MEAs 1o Inofinasaualianiyy ratify llunfves MEAs w9



NANWIN 3-43

@3.979 : lu Objectives 98 (6) MshLanalas as.nsnislulsziinEes Trade
distortion 14 #192321) Names of Products I TaLauin & products axlnfeflnanaain
ansprazniuonorldudssdwdostt wioliAl#lngldi5msin anigyfiadn products
wia minszvile 97y Trade distortion AlwlngAaauiude taanuwindsunu

Sanya : MILAUAILNY 97.51%9 Inznainandunsdnnevauiua lluas

LﬂwﬁaL‘ﬁ’mmnﬂdwiavlmﬁa:szq Names of Products

ﬁﬂix"guaﬁgﬂﬁoﬁ Ao
- IWEnsuSuia e Objectives 9ndisianalag av.insmsluda (6) ussiandada (7)
(6) Ensure that environmental protection measures do not violate national treatment
or MFN and are not used as distinguished trade barrier.
(7)Use sustainable trade and responsible investment to promote sustainable
development.
_ il
- To request the US to become Party to MEAs and list them — used as fallback
position in negotiation — compared with IP Chapter
- Each Party shall ratify or accede to the following Agreements:
O c¢BD
Kyoto Protocol
Basel Convention
Biosafety Protocol
Convention against Land Mine

PICs, POPs

O O OO0 O0O0o

ete...

2. Levels of Protection
Comment qmﬁ'msn“i: 130971580320 U Levels of Protection % 9z liingatitaany
Tolawovadanigyl Article X5 : Institutional Arrangements  l399n1390@9
. . oA Yo + o 9o . o ' o
Environmental Affairs Council mmmﬂﬂﬂmuﬁ ﬂm’lmﬂ,% Council ¥7N178TU1
a o a G d' a v A J a %
o lasvasing MldlnuFudSovan wnnlofiedafininin USEnanigyaIviIm
Hassaalas laidaseinuwnalnealng aatiuisas Levels of Protection % winduganenun
o a = £ A A A g o A
anigylaue ndwiduniefiazniznuann Ae Basmsasnu  uanank Inoegidiaina
Anaiasdudmagnildidisuanizsitewsinu lasawnziuddunanesas 39

insinanigyazlziia Levels of Protection lumstsaulangnansfawiasanzadinyan
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\7J14 Non-trade Barrier latniawatinef nataglszgunn BANINITENTEAU Levels of
Protection A13¢adlWaaaARaINURNINRIANAI INBFL
AR LlRWALAANEN 1 Unuane19win laganalagnlunst
A a o [ = W o & \ , ' v a
Cross-border mm:mLaﬂ"ljumaaamg%dvlu"l,@magiuvl,ﬂﬂ uasu1Ianaliiiaau
a o - v A o o Aa Ay o A A
wenolulnegle truiuan E»JLETU‘W]UFL%VLY]EJLLEIZigiJ’]avLY]U@E]GSJEWI‘EWE]GSMLWBL?UT]
dngowelldsanigyla
@319 : anIgeiingnanefiimua liua191 wan investor vaIaw3gY i
nyzvanuiiale 9gludszmedn Sunsvesdzmanndanidasioinauunsguisses
@ v v v Ao oA o o A A &
anigy 3gUnaEnsgeiininnaesdasesflosiasilun Common  Court luauauaau
uananit sasunelifidszzudilataunguanyiladaundrs gfianizerindaanadive
o A o 2 A ~ \ o = A o o
masLsInulszineala 9siineaziduadeudronnn fliasananiged Supreme Court
& o a a > Q/ Qs g: Qs
Gnaﬁmmﬁlgaq@‘lumm@auﬂammLLa:LﬂuLaﬂmﬂﬁnﬂsgmaamg% AIT™H TFLIA
Q ™ ] v a a J o v v o ]
anigeInandn mindidainanle giiauainmsvidaanasimansangsoutdunaain
Tauniiiteslniveasanizsiaudifasiaslts Supreme Court  daundsnsnienagn
=) v Y é ~ = ] 1 [-% %) g;
wwqﬂm’l,mamm’”[wmm:mamaﬂi:mﬂﬂLﬁ]iﬁ]’muamged"lﬂmm@
Usziawisasniatsduldngrnunsfiuiadendiliagdszasdle
a o af <& o o ' A A o ” a [ o o o
FwasaNdIunu Inupensuld wdnsties wdnsis” Nanigyasiaulilnels
=1 s s d' s di aql/g: A 1 a 3 a
npRN1BIaIgIwAsInuUNanIgelTludszimaanluizosiiou todn Ineiildaziiia
IQI v 1 & ‘ﬂl lﬂl 1 a WY v 1 tﬁq/ v A
npnangFIesenvad wauwiosnodsasingldsansnl joale iuiuaqazie
iwa%%’g%ﬁ’]LmL’%aaéﬁﬂﬁ’nmLﬂum@;maamsﬁ@ﬁumamsﬁﬁ (Trade Barrier)ldn3a laj
ﬁﬂﬁ'\immwLquﬁﬁ]:ﬁ'@ﬁanamuaaLn@ﬁamﬁa‘*ﬁuﬂmﬁa;ﬂﬁ%’uwamwumnmﬂﬂ@
& & & 6 oA o a o Yy oA A o a
FTA %k avtwdianuinin lodsshduwldld wddasdinisnsunuinaings
AN MBI LT NRINANUAINVAIAWLRETE LNTIZ RS a:ﬁwﬁuﬂﬂl%"%s‘laﬂﬁgl,l,a
untfymlale
@331 Tamd ds M3 lddiaulininenisssusfvasanszausn
wan L launaliiia accountable daningnnisssumaaduinen laslanizagnais
M3 A NTEAUYaY proportion fﬂzﬁaﬁﬂﬁﬂmzﬁmwnmﬁwﬁuazmswmLﬂﬁ:@ﬁa
Yugwilee : Lauadmwzaiﬁdmmiauﬁaiuﬂﬁjuﬂizmﬁ ASEAN
ALLAINIT ¢ UEAIANNNIRIWIEIaINE17 Tasuanilfawlszaunisnt
A & A @ A . Aa A A A o
\WaaTinaulasld13Iulszgui3a4 Non-Conforming  Measures Nowlaiiids FIAIUN®
mﬂaammlfﬁﬂluﬁﬂizquﬁfuﬁwaﬁudﬁ 1333 AL UANTALEIA18ATLa U Non-
Conforming Measures fiaifuiTouagd udinsdvaidzing undeveloped atnilngaz
Wuadsls uszdaisuavaslngi3ag Non-Conforming Measures NlWUfjiiaau MEAs

A & | o ! . 1%
felnodunday a19tillg Dispute 1d
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HALEE © UEAIAINANIAIMTEINIRINIIaILTENERITYNaziing
sanulwlnsunninuismineluamuluanizs laslawznsssnundnadonioda
< A o A o ) A A I A . Aa
ANugIduauRIIasanaa9 Ny 1w ndinlneidusunn Basel Convention 7l

% oA

A a a o A ® A A o M v a
UNUUOLIDIVDILREY RAID VUSDUATIIY KRID LD N 1 lummzﬂaﬁiiquNvL@LﬂuﬁN']ﬁﬂ
=3

Tnpaslaimunsatsaulsnuudenansgela minuSEnanizeiaeds nis aszauay
A | a n:?
w3e (HuRsanfislulng

ﬁﬂiz"guagﬂﬁaﬁj Ao
_ WaL@Nann Text Winvad Article X.1
Recognizing the right of each Party ... through such environmental laws and policies
in accordance with their
level of social and economic development.
Cidwlna
Both Parties recognize that each party has different levels of environmental law. They
retain the right to exercise
discretion with respect to enforcement of environmental laws. Failure to enforce
environmental law effectively shall not give rise to legal actions or be used as trade

barriers.

3. Enforcement of Environmental Laws

A a & . A A | o A4 A o o o .

Mlszgulianuiui Geslifduiunineuitesiudaiauavesanizylu Aricle X.5

o { o & . . ., o
Institutional Arrangements lui389n139@@9 Environmental Affairs  Council T9Laual#
1R824 Council 174 Joint Committee lagrinruaunuinlalwidiuialuvnsnansmiann
winds (W waswdud1in promote unu) ldlaisrwalumsandn walidu Advisory
=} a v 1 A U o o £ n' U £3 1 a
e Janwouzlianudiamie neldaunsadsaulengnansdesenvesing laagned
Useansnw laglildnsdininlaiwaia3n1san US-Chile 1w practical  precedence
(Comment Sanya)

nuszguasyliaaiitani@alu Article X.2 789 Environment Chapter |7

4. Procedural Matters
A a & . a A= 4 A o o @ i
‘Y]ﬂiz“l;&]&]ﬂ’)’]&lm%’]’] LSE]G%ﬂLﬂEJ’]Lu@dﬂumﬁ]muﬂ“ﬂ@d&%‘ij%l% Article X.5

Institutional Arrangements lui389n139@@9 Environmental Affairs Council
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' ' { o v A = { o
Comment @3.t14N7 : uaasaNLduraszasdrwanirnaes Council Gﬁdﬂﬂuﬁﬁﬁﬁﬁ"i

A oA o o A & & o o ' o A a
LAWa Aa a1 lwnIa s ﬂi:mumz"lﬂmmwdama"lsnung%mmvlmwag LA

2
=]

dmndoaduaafianizaiane Insianaivamsstslinunguinenfegluanzd
Usziaufa anunsauaadinglasae
' o o & A A o o v o A o
av.LnIMamssdansnstinanigyluindeanaswansaasnulszine
aulaun wIndTeAwIniAadn Investors 1a98w3geaa1In lanenalulszineiasla
£ =} 1 o a g; & Qs a r=| 1 A A
Tnw LLa:mﬂVLmznammwwwnmuumuauqmma‘lu $%38 %N Investors  LAan 'l

a

Way3asda Council HANNY AN INAIAATHVAY Council Liluauy@nIala  wia wIn

q
=)

Council dadudldanmaudinziiet dAinnmladudug Sasmsitdutlym
lumsuguianaau
Sanya : L&a ¥ Foreign Investors @243l social responsibility ¢alneee
lagllngsunsoiassasuisniansuaaianigy
IALAT.RANUUY : L%Iad Non-commercial Pressure maaa%%’g%ﬁng%mu
Tnglaisusntsauuisnanigylduifannle wdwindruiudavii less damage faz
'l3ifl local pressure d9uu Inparsdaswuanginmsiunsacndludasi
ﬁﬂs:*’quagﬂéﬁﬁ Ao
- W iudnann Text lanvad Article X.3(1)

Each Party shall ensure that eyewitness in the host country may request the Party’s
competent authorities to investigate alleged violations of its environmental laws, and that
each Party’'s competent authorities shall give such requests due consideration in
accordance with its law.

C il

In the event of inconsistency of any measures taken under this chapter and any

other chapters, the Environmental Chapter shall prevail for any other chapters.” (And

make cross-reference as well in Investment Chapter)

5. Machanisms to Enhance Environmental Performance

riugwiee : aBunelifidszguidila Concept 184 Article X.4 lu “Fair Legal Model of
Environment Chapter’ fiaualay av.LA9nIuasas. dmdian 31 Market Incentives 71

v & g a A . da & <« . '

iwualinwduinazitosanidiuan Innovation MAaduiduaay Local firms wnndn
International firms ~ uazlugnwanuaTeniduagdagtiu anasuduisuiadenved
uIEnanizydenginiisivninsadsuiuen muaueludnwueit Auialaildanizyan
blame N1AIPIUAUTILINFONVILIEN N ld wazdadun1s encourage 194 Investors

g: U o a a d v QI v d J 1 a
‘Ylﬂﬁﬂﬂﬂ]’]ﬂ@]%%%‘g?ﬂ’%‘ﬁﬁil’]@liﬂ’]%@’]%ﬁﬁu’maﬂﬂJﬁ?ﬁJ%ﬂ?’]L@m I@]EJLQW']Z Investors ?Jﬂx‘ivl,‘ﬂil
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Comment Sanya : 1384 MEAs #anigylildidusundney wdninlnadainialw
[ A wa Y a A = A @ & Ad o < A
snigylfuaenuwusnatiiasle Aedslainliludaun  swansnsdinnarinendutes
Subsidy taunalavihluanwusidsinunsdimsitaaiainnsen Japan-Malaysia flataun
ANBUZAINA LI L% General Exception 131 Investment Chapter wazdaauali delete
“Market” W&z “Non-market based incentives” aan badliifed “Incentives”
AN T : LFAIANNLAUGIBAL Sanya lagannzi3ad IP laswauald
v = dq‘ dlu 2 o > v A
TaunHiiiemindie npsansoiassasludsguisansgelassrsirdengnanamuluses
o A o« o a Y a A o o " o Ao
an3gatasdadulylu snwan@sanunydhises wdmzs”  vavswnigefisningwany
?mn@a”aumzﬂwmaaﬂnmmumﬂ'&ﬁﬂfﬁuﬂszmﬂg}'wsm lunsdivedling Arnazdad
rluansmzifoanu @a win Investors vasanigensziialag gualnauszdifome
helnafdosilesiaslldssaunasnigylagdrsiiengnunsnslusasanigdios
nydli3as Subsidy  wu  qasdmyAwindaiauavinlilaazidu
Uszdudtle inmzdouniianaidunsatvayuliifianisamuiiefiniadanndde
Investors UVaINIFaINNY
= A . & [ @ o
NA.&NA : 1389 Market Incentives 1 12z l4 mima\‘lizqizmlfm’llu
mslilwgaan ue liiudronazliun investors vasanizy
37.07.357W7 : In39911389 Incentives zgnuavinduiias Subsidy T4
sz lRangmsszninsdszimanay WTO
av.19m] © (389 Subsidy U LAUGILAU Sanya A szylidaiaulu
doanaazan1sdgs wnadunisianuanaiminddsegnanunalazasdiasm
wazgouuzinld @, 1INy waz as.dmdian lUdnwn Case NuSEMianTuanigeilaiio
= a A v g; =3 a o v v a t; I3
Autassmganuisnnisielssnuldasluuwingln dlddunulunmdad awdu
e a @ £ K% v 1 = =
NAlABNLSHNABIfaITaInam RIS
N & A . v o 9 W A o
IA.07.RAUUS : 1389 Incentives Faslveziian g ldfiswuaian
v dl Qs 1 dl k% A' U
waztaunfiauassbidizes Technology Transfer @ 1WRILLIANDN
4 & Cdax .
1389 Technology Transfer # Innovation NiNATWazLilw sequence L@
81984 bl transfer Nuwslnegsldnian winuua wlinadalng fa 1) 1389 R&D
o J ] 0’ v v QI v J
289 INBALANAWITY UAT 2) MIUWVITUEW Technology FIUFILIARENITAUNNTH
IA.A7.FIWNINN © NaIL384 Technology AURILIARENING 2 32AU
Ao 1) 32AUEI WA 2) Je@UAdvance LTuNlTAU Hazardous Waste 989 &W5U
v a 9 & ' o A o A ot
Technology fufiLIARanTad InatuagluzaunaBsdsmaniniiag develop ldan
A A oo A A & o o Agw A A o ' A
anznuliudmmalupfimaunuit dszifuddgidesfiarsm fe azvhanilaf
alildanumansnlumsudsiuvasineluiFestignienuannsiawaisinisd FTA
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ﬁﬂsxqwagﬂéﬁﬁ Ao

- uA N Text L@Nva9 Article X.A4(1)(b) fa omitted * including market-based
incentives where appropriate ” Lﬂﬁﬂutﬁu “Incentives to encourage conservation,
restoration, and protection of natural resources and the environment, such as public
recognition of facilities or enterprises that are superior environmental performers, or
programs for exchanging permits or other instruments to help achieve environmental

goals.

_ il
Both parties agree that their transnational investors are required to apply at least
the same or better environmental standard as stipulated in their domestic laws. Innovative
environmental-friendly mechanisms, including cleaner (and green) technology and know-
how, are highly encouraged. Incentives may only be infroduced to those investors who
use such mechanisms and result in better environmental quality.

Both Parties agree to create environment conducive for the adoption of cleaner
productions and best practices. Such conductive environment shall promote capacity
building and cooperation between the two Parties.

Both Parties respect rights and obligations pursuant to Multilateral Environmental
Agreements to which they are party. Nothing in this Agreement shall prevent them from
adopting or maintaining measures, including policies and laws, as means of
implementing obligations in those agreements and by doing so they shall not be
considered as infringing legal obligations nor benefit a Party expects to accrue under the
X provisions of the Dispute Settlement Chapter.

Both parties, in their sole discretion, have the rights to raise level of environmental
protection with which domestic and foreign investors must comply. They shall not be
considered as infringing legal obligations nor benefiting a Party expects to accrue under

the X provisions of the Dispute Settlement Chapter.
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6. Institutional Arrangements
Comment 37.03.8a WY : 1389 Council ﬁa%%’gmauaﬁf’u g uwanin az
inconsistent with the right to regulate %GLL@iazﬂizmﬂﬁadﬁ Right to regulate for
enforcing of laws Ua3IALD ﬁx‘jﬁfu Council f: a7t duanumue Joint Committee ‘ﬁﬁ%ﬁ’l“ﬁl
lp9ud Consultative annninfiaziiln Judgement Body LazA2761a9 meet frequently |
only for consultations and with controlled agenda.
A3.119M3  Rudsdnsudaianaiazlias Joint Committee unudias
I Council wazldvinminfiilu Advisory Committee  §wm3UTatauaiazlhdl Committee
vasusazdioin Tafin133zds A dsanann enforce HU Investors  vataWizYldTSs
wnzvhiinmududuludnemedl a:mzﬂmamﬁmj&msaaﬁ‘lﬁﬁu Investors 28I8HITY
14 Investment Chapter ‘ﬁlﬁﬁ%'geﬂ,auavﬁ
avmdion :  udenudosuefivinen i1 council  andulu
Ell wuUlMuAey A Separated Committee 38 Joint Committee 6189148811413 enforce
ﬂg%mﬂ?}mmﬁamaﬂwﬂ
ATAINI : UEAIANAANGILAL Solution  MYLEUE udUIE
fwnualigalanin Priority fa Separated Committee wWNg®n3gy ldiAna1s Alilane
Solution 2 #a Joint Committee Wazi3adddny fo nelidasmslkanigsan disturb in
the dispute process %ofﬁmmmLaimﬁ'u"l@?muﬁmuafr ﬂtymsluﬁfaa Enforcement of
Environmental Law A3g#Na b
Prof. Ghosh : The Committee is as a contacted point, but we can
control our own. If we can do that we can be sure to strengthen our capacity building.
Sanya : Laual# Council LHuuuy Joint Committee laglnadaaiaue
mandate 6199 1% Committee #ifdwannn lagldnsirfivas Commitee aanunlu
anwustduauiuie LLa:VL@TLauaLﬁwl,awlﬁ)lﬂﬂgﬁaaziwﬁaa Compensation 284nN13
i FTA Ine-fealds lu
Article15.6(5) : Expropriation and Compensation Wi’m%unﬁﬁLf':amﬁmﬁmﬁ‘uf:
ﬁﬂizquagﬂiﬂmﬁuéf’mﬁu Solution 2 Tal389 Environmental Affairs Council fia
1. nyohdn Separated Committee wi b Article X.5 (1)

Each Party hereby establish theirs own Environmental Affairs Council. The Council
should comprise appropriate their official, including officials with environmental
responsibilities.

2. n3midu Joint Committee A b Article X.5 (2)
The Council shall meet within the first year after the date of entry into force of this

Agreement, and thereafter as necessary, to promote the implementation of, and review



NANWIN 3-50

progress under, Article 7 of this Chapter.
Joint committee established under Atrticle 5 refers to the joint forum on environmental
cooperation established under Article X. 7 (3) [ﬂitﬁﬁ Joint Committee lifininNanauin

Tnpdfifaungnananse L]

7. Opportunities for Public Participation

Comment Prof. Ghosh : ﬁaa Public Hearing miﬁadiquﬁ“ﬁ'@aﬂﬂ’j’]ﬁ Machanisms
azlafe wie lavezidudiuiaveulunsdadula ( There should be some agencies to
make decision.)

Sanya : ﬁtymﬁ'wu Ao no decision making ﬁuﬁﬁa Iﬂﬁuﬂu;&”
dadula  uazfuaualit pressure e NGOs luawizsfi lifudaiuizunaluns
Dawag3n1sd FTA flondSoudszmadn

303,500 ¢ 8 2 Uszidu fa 1) dag make sure 1z lsRanuiin
Negative Impacts azlignlaidhanludouniasan uazazdasliddany The right to
participate  2) a1 Aa vl:ﬂsJLadﬁﬂ‘dvlajﬁﬂg%mm‘%aaf:ﬁizqﬁmﬁmdﬂ garneud azlw
aglunisdaaulazaslas doun lumsiesandeasezdanananugsysuyaly sl
awaaaz W lldanuigoyyy
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Investment proposal that may cause adverse impacts to natural resources,
environment, public health, social and economic status, and public good morals, must be
preceded with public consultation and effective public participation as stipulated in the
Constitution and relevant domestic laws and regulations. In the event of any such adverse
impacts by the investors, the affected people and community may reject any investment
to be located in their areas.”

Permitted investors shall suspend the operation without delay until the matter is
resolved if written complaints are received as they cause adverse impacts to natural
resources, environment, public health, and public good moral in the community

concerned.
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Investigation by independent environmental agency shall be carried out. [option: 1]
Compensation, restitution, or both, as appropriate, for such loss, shall be provided by the
investors. Any compensation shall be prompt, adequate, and effective in accordance with
Investment Chapter mutatis mutandis.

[option 2]: The compensation shall:
(a) be paid without delay;
(b) be equivalent to the fair market value;
(c) not reflect any change in value occurring because the investigation had
become known earlier; and
(d) be fully realizable and freely transferable.

If the fair market value is denominated in a freely usable currency, the compensation
referred to in (c) shall be no less than the fair market value on the date of founding that
compensation shall be made, plus interest at a commercially reasonable rate for that
currency, accrued from the date of founding until the date of payment.

The rejections to any investment and claims made for compensation shall not give
rise to rights to arguments and to pursue further legal action against those affected
people and community and Parties notwithstanding anything else in this Agreement [or

any other Agreement involving the Parties].”

8. Environmental Cooperation
Comment Sanya : 138901377 0anas FTA fufuisasnanigawensna put political

pressure Lo lW laulugsfidosniy uazniniasananasnuwldla snigyazidnudlisay
~ 6 v A o & a o o A o A a v 1A A a o I %
I TuaTaundugaIws sEay fe dnidonwlutaunidanunuis nia Jnsuzgouws
A A \ & o ! Y Lo A o )
dulandald  Twmsduausuuznagnilunsiesni iwesuladnanizyldvnee
pausula Mlutaunnisiasand1eqling wwelilddeunnisiasanavuasadnsieanslu
naauIaIawdunssiiaunaaudafiuesavesanizy anndsvinliingdie
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NTINToUNGNN gatsIaunauNINT

Tu ArticleX.7(2) e liLAY Ao “.., recognizing that such
cooperation, particularly technology transfer..” I@Ulﬁizq Technology transfer Alny
@adnadiyl

11 ArticleX.7(3) 6131 “.the Joint Forum on Environmental
Cooperation..” #ufiailli Two-Countries Joint Committee 1 lutTu ﬁﬂ‘i:"g&lﬁgﬂlﬁ
wi b Article X.7(2)
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... that such cooperation (, in particular technology transfer), will help them achieve

their shared environmental goals and objectives through technology transfer.

9. Environmental Consultations

Comment a.0MU#AN :  UAIANMUAUGIAUNALNTA Sanya  unzindnadu uas
A . . A e oA A o . =2 o ,
b389 Environmental Consultations L‘]Jul,iad“naﬁig% sensitive XN 39A5009laNa
pnfluansniziasileas

A v nﬂq’ a . . v

nuszrnasUldauiianiidulu Aricle X.8 w89 Environment Chapter 13 tanzlu

Fasnnenudauniauevailfsuain Council iy Separated Committee

10. Relationship to Environmental Agreements
Comment Yiugwi4Y : Maniasiininearsdesaioumtlasnu igu nydintans

Kyoto Protocol %aaw%’gﬂﬂﬁﬂumﬁ 1389 CDM ludsz1@unns Transfer Greenhouse
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Sanya : 1% aware @171 “Mutual supportiveness” Tu ArticleX.9(2)
wnzanhlingnansisnedenniilsiduagluszauwmnmd gnihanlsdsaululng
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71 “ To this end, the Parties shall consult, as appropriate, with respect to negotiations

on environmental issues of mutual interest.”

ﬁﬂizquagﬂﬁﬁlmaﬂm Ao

The Parties recognize the importance of Multilateral Environmental Agreements,
particularly those which aim to achieve specific environmental goals. In the event of any
inconsistency between this Agreement and the specific obligations set out in Multilateral
Environmental Agreements, which one Party to this Agreement is a party to and the other

is not:
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(a) The latter agrees to respect the specific obligations stipulated in MEAs to
which the former is party;

(a) Both Parties agree that nothing in this Agreement may affect statutory rights
and duties pursuant to MEAs whether it is mandatory or voluntary;

(b) Both Parties agree that adopting or maintaining measures necessary to
comply with its obligations and/or any voluntary engagements pursuant to
multilateral environmental agreements, irrespective of whether the other party
is a party to that multilateral environmental agreement, shall not give rise to
arguments for further legal actions, particularly in the context of the
“Investment Chapter” of this Agreement.”

Both Parties agree that transboundary environmental issues have to be addressed in a
manner whereby investors are regulated in accordance with the Parties’ international
obligations.

Since Thailand is a Party to the Kyoto Protocol, Thailand reserves the right to require
foreign investors to apply higher environmental protection.

Recognising transboundary problems and role of technology in solvinge the problems,
Parties agree to take full/complete responsibility for emissions and wastes by their own

investors.

ﬁﬂiz"qﬂﬁﬁfﬂﬁmﬂ Investment Chapter Related to the Environment and Natural
Resources @8 U7 a3, s imid shaue lasfiszduRanson aoil

1.Definition of “Investor” and “Investment” %dﬁm’l&mmUﬁuﬂ‘iadﬂ’f’mm’m (too
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3.Dispute Settlement wiiazlaiszutaianit ldRsandeRwiniu Commercial
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Comment Prof. Ghosh 68 Investment Chapter :

1. Article1(4) : Scope and Coverage
Shall not apply to law, regulations or policies governing the procurement and
projects undertaken by government agencies for non-profit purposes.

2. Article3(1) : National Treatment
“ ..the other Party treatment no less favorable than that it accords, ..” Lﬂaﬂu
..no less favorable than.. 1T equal to

3. Atrticle5(1) : Minimum Standard of Treatment
Inpanalisniudasladounit
Article5(2)
“.. the customary international law minimum standard of treatment ..” delete
“minimum standard”

Article5(5) LilutaunfiansgaaiFouinaun lidududasasly

4. Article8(1) (f) , (2) (c) : Performance Requirements
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5. Atrticle6(5) : Expropriation and Compensation
“...granted in relation to intellectual property rights...” 1131‘171'&1 “ and projects
under government &4 bJ@7g

6. Article11(1) : Denial Benefits
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11970 Ing
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ﬁﬂiz"gua?ﬂlu Environment Chapter Lag PaUN Investor-State Dispute Settlement
[ ;3’ A
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1. Article 8 (1) (f) which has exception clause in Article 8 (3) (b) that para 1 (f) does

not apply... concerned issue is on compulsory license in Article 8 (1) (f) on IP issue.

® |nvestors and investment - definition
“Should required investors and investments to be incorporated in host state in
accordance with the law of the host state in order to get protection of this chapter
This requirement can only be waived if and only if the home government takes full legal
responsibility for the investors’ action in the host state.”

2. Article11 Add: Denial Benefits
If the investor is found to be engaging in actions that damage the environment or
negatively affect the public interest or breach domestic laws or provisions under
Environment Chapter, the benefits of this Chapter shall be denied.

3. Article1(4)
This Chapter shall not apply to laws, regulations or policies governing government
procurement and projects undertaken by the government for non-profit purposes. This
article also does not apply to environmental measures or any measures for
environmental purposes/objectives or public interest. (This last sentence should go in
expropriation part!)

4. Observations on Investment chapter that related to Environment chapter

® Article8 (9) Environmental Chapter may be used in a manner to weakening the

opportunity that environmental issues would be overlooked rather than be put

more weight such as in the WTO appellate body.
® Article9 para. 2 “To this end, the Parties should consult...” should be deleted.

® Article9 para. 3 — think about the relationship between Party and non-Party to
MEAs.

5. Suggestions on Dispute Settlement
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Environmental Chapter shall be excluded from non-violation complaints in
Dispute Settlement Chapter.

6. In the event of inconsistency of any measures taken under this chapter and any
other chapters, the Environment Chapter shall prevail for any other chapters.

7. Fana93eds : lieaslddaunisuiiynglu Chapter 14 984 Thailand-New Zealand
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“There is need to waive technology transfer in some cases such as to promote

environmental protection or sustainable development, but we keep in mind of the TRIPS.”
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The Conference on 12-13 March 2006

Thanpuying Dr. Suthawan:

If you read the handout, you will see that we have already
started a project on the environment review in the case of
Thai-US FTA negotiation. This project is supported by
Thailand research fund which is also the co-organizer of
this workshop. Our project is focused on environmental
issues particularly on the environmental implications of the
FTA negotiation on natural resources and environment.
However, we do not only confine ourselves to the
environment chapter of the FTA text but also look at other
environmental related chapters such as investment and
IP. It is very important that we try to understand the
implications of the FTA in wider aspects. | believe that
Malaysia is now starting the negotiation process. In order
to be able to have a bargaining power with the US, which
is a very big economy; smaller countries like ours should
work together by identifying our common interests and our
common threats like in the case of IP. | am sure that
Malaysia also has concerns about both the IP and the

environment issues. It is also important for us to work
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Dr. Jade:

together not only at the academic level but also at the
negotiation level.

I heard from professor Jiraporn that you mentioned about
ASEAN cooperation. | understand that you are about to
talk to Sanya about whether we can propose the idea of
cooperation at the negotiation level among ASEAN
countries. | also understand that Sanya knows somebody
in the negotiation team of your country. If it is the case, we
should try our best. | already discussed with a negotiation
team about a possibility of cooperation with the ASEAN
countries. First of all, we should try to identify our common
interests and common threats and how we could act
together. Then, we should also try to propose a fair text
model. Today, we have started working together by
identifying important issues. Our study is based on the
proposed template. As you already know the US have
proposed a text in the environmental chapter. However,
we do not want to follow that and we do not want to just
propose a counter-text. We can but try to come up with a
fairer legal text with a more equity basis. We need to look
at other environmental related chapters like investment
and IP though we have not yet started working on that. |
think it might be a good idea for us to spend few minutes
to discuss how to proceed and to structure our workshop
so that we can achieve our objectives as much as
possible. Now | would like to ask Dr. Jade to kindly take
over as our moderator. Dr. Jade, please.

Good morning everybody. | was asked to be the
moderator for our discussion on the FTA today. Despite
the fact that it is a serious topic, | hope we will keep it
informal. | think the easiest way to approach the subject is
fo start with the environmental chapter. | would like to
propose that we discuss the intellectual property chapter
tomorrow. | welcome any suggestion as how fo proceed

with this morning’s session. Does anyone wish to propose



Sanya:

Thanpuying Dr. Suthawan:

Dr. Jade:

NANKIN 3-61

the procedure that we should take? We have one
microphone.

Will our discussion also cover the question of
environmental services? | just wonder if the chapters that
we are planning to cover are environment, investment,
services, dispute settlement, and intellectual property and,
if we still have time, the preamble, negotiation’s history
and objectives. There are also questions concerning
market access, non-tariff barriers, sanitary and
phytosanitary. | am not quite sure yet what your plans are.
| just want to give you some idea of the chapters that
might be affected for your time planning.

We need to spend a little bit more time on the
environmental chapter. On the agenda we plan to discuss
this issue. | would like to propose that we spend half a day
on this particular chapter.

Unfortunately, we only have one microphone which has to
be circulated around the table. If we compare existing FTA
texts, we will see many similarities such as the
environmental affairs council in the Chili-US FTA, the
complimentary mechanism to enhance environment
performance in the US-Morocco FTA. The US-Singapore,
US-Chili, and US-Morocco FTAs look pretty much the
same. However, the Canada-Chili FTA is different from
any other agreements particularly on the environmental
issue. The Canada-Chili FTA offers an interesting feature
which can be used in our FTA with the US. At this
moment, we have two researchers who have been putting
their hands on the work. | suggest we give them about half
an hour to talk to us about the chapter. May | ask Dr.

Kengkarn and Dr. Bantita to take the floor?
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Dr. Kengkarn:

Dr.Jade:

Dr.Jade:

Dr.Jiraporn:

Dr.Jade:

Dr.Kengkarn:
Dr.Jade:

Thank you very much. | am pleased to be here as one of
the staff. | would like to discuss about the environmental
chapter of the Thai-US FTA and the so-called legal fair
text. Thanpuying Suthawan has set up a committee which
was tasked to come up with suggestions and comments
on the environmental chapter.

The environmental chapter of the Thai-US FTA is still a
confidential document. There are 9 articles. The first
article is about the levels of protection. In other texts, such
as the US-Chile and US-Morocco FTAs, the environment
chapter begins with the objectives. However, the US-
Singapore FTA does not start with the objectives. The fact
that the objectives are found at the beginning of the text is
probably to remind the US that it should not abuse the
FTA objectives. The Thai side has proposed 5 objectives.
Our committee agrees with the 5 objectives. However, we
think that the objective concerning the avoidance of using
environmental protection as disquised barriers to trade
and as a justification for trade distortions may not be
enough.

May | interrupt? We do not have this text. You said it was
confidential. (Yes).

We do have the text on investment chapter.

We want to propose our text. We need to have the paper
in order to amend it. We cannot work without any
document.

Is the text which is now shown on the screen the
confidential text you are talking about?

Only a part of it.

As far as | know, we have the proposed text from the US.
Whether or not it is confidential but if the part of the
negotiation team or the researcher has any idea what has
been in that proposed text. Even though it is close to US-
Chili, we should put up as US-Thailand. We can have in

bracket proposed or provisional. | think a lot of us in this
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room have been working on the FTA by guessing, by
making assumption, and by being accused of making
some presumed aspects out of many other areas of
negotiation. So we pick up from here and there. We are
not asking that we get the proposed text in hand but we
are asking that it is put before us so we can help.
Otherwise, we are working on the US-Chili text and once
we propose they will say it is the US-Chili FTA, not the
US-Thailand.

We are not asking for the actual text. We know that we are
living in a very unfortunate country. We are not here to
criticize one another. But | think we are in closed room.
The more you can put on this screen, the more we can
help one another. | am pretty sure the people in this room
will not disclose anything to anybody. We have been
working on many other chapters, sitting down at a table in
a closed room. We actually proposed what has been given
by the US. Professor Jiraporn and myself, we know that in
pharmaceutical part, many things are confidential. But the
negotiators still told us the actual proposed issues. We are
not asking about the text. We just ask for the proposed
issue. Then we can work out. We understand the people
who have to keep things confidential but there is only one
way to work things out if we are to help one another and
that is we know the proposed issues. When everybody
keeps everything secret, we cannot work.

What is shown on the screen is enough for me. Besides, |
do not want to trouble the organizer. You can just put
things on the screen. | think we can go with the text on this
screen. We do not have to make photocopy. | talked to the
US negotiators. They told me they did not understand
what was confidential. They told us there was nothing
confidential on their side. They said it was up to us
whatever we wanted to implement. | do not know whether

they were speaking out of what was really an actual
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Jiraporn:

Kengkarn:

Bantoon:

Sirintorntap:

Sanya:

Jade:

Samlee:

agreement between the two sides or between any parties.
I think what we could do that we have not done is to
introduce ourselves to one another so that we know where
we are from and what we have been doing. We are not
either working for the company or for trade secret issues.
We do not have to sign confidentiality agreement. When
my clients ask me to sign a confidentiality agreement, | will
tell them that if they want to hire me, they will have to
accept that | am not signing any confidentiality agreement.
May | ask each of you to introduce yourself?

Jiraporn Limpananon from the Social Pharmacy Research
Unit, Faculty of Pharmaceutical Science, Chulalongkorn
University.

Kengkarn Laowilertchanakul from the Department of

Treaty and Legal Affairs, Ministry of Foreign Affairs.

Bantoon Sefchsiroj, independent researcher. | also work
for Thailand’s National Human Right Commission.
Sirintorntap Toaprayoon from King Mongkut University of
Technology Thonburi. | am currently working on the
questions of environmental services and hazardous
wastes.

Sanya Reid Smith from Third World Network, a non-profit
and non governmentalorganization. | am a lawyer and |
was a bio-chemist. | usually work on IP and the access to
medicine But | have found that the investment chapter, the
dispute settlement chapter, the services chapter, all affect
then, therefore | have to review all those chapters in the
US agreement.

Jade Tonawanick, Dean of the Faculty of Law, Siam
University.

Samlee Jaidee from the Development Foundation. | used
fo teach at the the Social Pharmacy Research Unit,
Faculty of Pharmaceutical Science, Chulalongkorn

University.
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Suthawan Sathirathai from the Good Governance for
Social and Environment Development Institute, or G-
Science in short.

Sitanon Jetsadapipat from the Faculty of Economics.
Yuwadee from the National Health Foundation.

Jamnong Sorapipat from the Joint Graduate School, King
Mongkut University of Technology Thonburi.

Prisana Duangkadetch from GSEI.

Ratchapong Krinsrisuk from GSEI.

Jiraphan from GSEI. Thank you.

We should now come back to Dr. Kengkarn and

Dr. Bantita.

Thank you. It is a bit of problem disclosing the text. It is so
confidential in this country. | do not know why but it is so. |
do not even know where the text is negotiated. What we
are proposing is based on the real text that is negotiated
by the US and Thailand. | believe that they will soon give
you a copy of the real text.

We have to make sure that whatever kind of trade regime
that is designed or negotiated here would help promote
sustainable trade and responsible investment. With that in
mind, we can start thinking about the relations with the
environment.

I am not familiar with the work of GSEI and do not know
what the objectives in Thailand are. It would help me a lot
if anyone could explain to me what you are hoping to get,
whether you want to increase the environmental protection
in Thailand, whether your government is ready to be
bound by international agreements, or whether you have
concerns about non trade barriers against your export to
the US or about hazardous wastes or genetically modified
organism issues. | also wish to know whether the people
in Thailand are worried about the impact of investment on
the country’s ability to take the environment measures, or

about the US breaking into Thailand’s services sector and



NANWIN 3-66

Dr.Jade:

Dr.Sitanon:

Dr. Kengkarn:

environmental services. Thank you.

We want development in terms of environmental
agreement. We want to join useful environmental
agreement. It is vital that our government should
understand the importance of environmental protection
whereas the US should refrain from using environmental
issue to block trade be it technical barrier or non-tariff
barrier. We do not want our investment to be deterred by
the environmental chapter. The questions you raised are
actually what we want to get hands on. | quite agree with
what Dr. Sittanon has suggested that we should have the
text, and then we could propose what we want.

We strive to draft a fair text which will be beneficial to all
parties concerned.

What we actually want can be described in terms of the
following objectives;

1. To ensure trade promotion and the protection of
environmental are mutually supportive.

2. To promote optimal use of resources in accordance with
the objective of sustainable development

3. To prevent the relocation and transfer to the other
parties’ territory and any activities and substance that may
cause severe environmental degradation or may be found
to be harmful to human health.

4. To protect and preserve environment and enhance
international means.

5. To strengthen the links between the Parties’ trade and
environmental  policies and  practices through
environmental cooperation and activities aiming at
capacity building.

6. To avoid disguised barriers to trade and to eliminate
trade distortion. The US should not use environmental
issue as an excuse for barriers to trade, international
investment and businesses.

The article one is about the levels of protection. We think
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that the US may use the environmental chapter as a
mechanism to serve its own purpose. Therefore, Thailand
needs to make its position on the levels of protection in
accordance with our domestic environmental conditions.
The text on the levels of protection begins with recognizing
the right of each Party to establish its own levels of
domestic environmental protection. It means that each
country can set its own standard. We have to know where
we are, what our position is. This is our first concern. The
second concern is about the huge gap between the US
and Thailand with regards to the levels of environmental
protection.

The article 2 is about the enforcement of environmental
laws. The article 3 is almost the subsequence of the article
two. The article 2 says that a party shall not fail to
effectively enforce its environmental laws. In the
environmental chapter of the US-Chili, and the Us-
Morocco FTA texts, it says that once the agreement is
signed, the Parties concerned shall not fail to enforce their
environmental laws. If we fail to enforce the laws, the
article five says that we must establish environmental
affair council. It is the same in the US-Chili and the US-
Singapore FTA (article 18.4). In the US-Thailand FTA, it
also says that the Parties establish an Environmental
Affair Council. The said Council comprises appropriate
officials including  officials  having  environmental
responsibility. It is a joint Council between Thailand and
the US. The subsection 2 of the article 5 describes the
duty of the Council. It is said that the Council shall meet
within the first year after the date of entry into force of the
agreement, and annually thereafter unless the Parties find
it necessary to oversee the implementation of and review

progress under this chapter.
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Dr. Kengkarn:

Dr.Jamnong:

Dr. Kengkarn. | am sorry to interrupt you again. | would
like to propose that we switch from English to Thai
because there is only Sunya who does not speak Thai and
the rest of us speak Thai. Professor Sitanon kindly
accepts to do the translation for Sunya. Whenever or
whatever issue Sunya feels to communicate with the
group, she may speak.

Thank you. We would like to promote trade between the
parties concerned and, at the same time, to avoid and
prevent the use of environmental protection as justification
fo trade barrier. The article 1 in the environmental chapter
is about the levels of protection.

Sanya has precisely mentioned the main points of our
concerns. The reason of our concerns is to be found in the
American proposal which contain 3 important issues,
namely the levels of protection, the effective reinforcement
of environment law and the possibility for a private entity to
file lawsuits against the State through a mechanism called
environmental council.

These are the 3 main issues which have been proposed
by the US and have caused concerns for us. First, as we
all know, the volumes of the US investments in Thailand
are much bigger than our investments in the US. American
investors may invest in businesses which are harmful to
the sustainability of environment in developing countries
where environmental laws are still weak and
environmental mismanagement is a well-known fact.
Second, though developing countries are able to produce
cheap products thanks to their inexpensive labor costs, the
US is still in the position to use environmental protection
as a non-trade barrier.

Third, the establishment of the environmental council will
result in the weakening of our judicial power and will put
Thailand in a weak position. This is in fact a question of

sovereignty. One can argue that Thai companies can also
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take advantage from the said mechanism and engage in
lawsuits in the US. However, this is unlikely to happen
because lawyer’s fees in the US are extremely high.

Thank you. That was the background of our worries with
regard to the question of environmental protection. It is
stated in the article that the level of protection is to be
determined in accordance with the specific conditions of
the country. However, the reality is far more complicated
than what is simply written in the text.

As far as the enforcement issue is concerned, the article
10.5 of the Thai-US FTA stipulates that an environmental
council will be set up in order to oversee the
implementation and review progress of the agreement. In
other words, the council has the duty to make sure that the
parties bound by the agreement act according to what has
been agreed upon. From the legal point of view, it looks
like when it comes to the enforcement issue, the council
will have the final say. Another question is about the area
of responsibility and the scope of action of the
environmental council.

Our committee has discussed in details about this
particular issue. | think the general feeling is that we are
not happy with the idea of establishing the council. We
have come up with 2 alternatives. First, the council may
not be set up as a joint environmental council but as two
separate national councils. In other words, each party will
establish its own environmental council which will have the
same responsibility, namely the enforcement of
environment law.

Second, in case that the first alternative is not acceptable
to the US and a joint environmental council has to be set
up, the committee is of the opinion that the responsibility of
the said council should be scaled down. In stead of
overseeing the implementation of the agreement, the

council should rather be entrusted to promote its



NANWIN 3-70

Dr.Sitanon:

Dr. Kengkarn:

Dr.Jade:

implementation. The joint council should function as an
advisory body whereby Parties could give consultations to
each other.

I have read a comment on the US-Chili environmental
chapter. Under the US-Chile agreement, a project,
endowed with support funds, was set up to financially
assist the parties. The environmental council should be set
up with the objective to assist Thailand in efficiently
implementing its environment laws. The council should not
have the authority to decide what is right or wrong or to
fine the guilty party. If the problem of the environmental
council is solved, the issues of enforcement as well as the
position matters will also find their solution.

| have two questions. First, what are the terms of
reference of the council? | think no Party will sign the
agreement unless it knows what the terms of reference of
the joint council are. Second, should the joint council
function as an advisory body, what will be the mechanism
of dispute settlement?

The Council is supposed to have the mandate to decide a
case. This explains the reason for our concern. Besides,
the question of conflicting laws is another problem. In case
Thailand signs the agreement, and there are national laws
that are conflicting with the agreement’s provisions, should
we amend our laws or rather consider this inconsistency
as an exception to the rule? | am researching into cases
whereby the council’s decision overrules the verdict of the
Jjudge. For me, it is rather a question of how to put things
into action.

The US is a federation of individual states, with each
region having its own laws. However, it is stipulated in the
Constitution of the US that if the federal government signs
an agreement with a foreign country or accedes to an
international instrument and there are no conflicting laws

at the state’s level with the agreement or the international
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instrument, the said agreement or the said international
instrument will come immediately into force. This is
precisely because the US has a unified legal system.

But if a state claims that the agreement or the international
instrument, signed by the federal government, is
unconstitutional, and it has been proved to be so by the
Supreme Court, then it must be revoked. We have to know
their real intention. Imagine the Thai government signs an
agreement with the US, that agreement will come into
force and will be implemented at every corner of the
country. Suppose the federal government signs the same
agreement with Thailand and tells us that it depends on
each state to decide whether it is going to implement the
agreement or not — what will we do then?

Dr. Banthita can better explain the American legal system
than | do because she studied in the US. For Thailand,
foreign laws and regulations have nothing to do with us
unless they have been ratified by us. Then they become
our internal laws, which | have to obey. The provisions in
the agreement which Dr. Kengkan mentioned will force
Thailand to amend its internal laws. Without amending the
laws, the agreement can not come into force.

The Americans have tried to persuade us to amend our
internal laws because they know that we have a dual legal
system, and not the unified legal system like theirs. Under
the dual legal system, international laws, ratified by the
State, become internal laws of that State, which have to be
obeyed by the citizen of that State. British and Australian
common laws are different from the US common law.
Likewise, civil laws in each country are different.

It is true that the case of the US particularly the
discrepancy between the state and federal government
has been mentioned. Though | am not sure whether the
person who raised this point knows that it is a real problem

or that he or she just doubts it.



NANWIN 3-72

Dr.Jade:

Khun Bantoon:

Every US proposal has been considered under the
framework of its internal laws. In other words, there is not
a single conflicting law at the state’s level. But when the
proposal is made by us, the US will respond that the
federal government will have to consult with other states
first. This is the typical excuse of a federal State.

This is a follow-up to the point raised by Professor
Sitanon. There are 2 options concerning the setting up of
the environment council. | would like to discuss the option
according to which each country should establish its
national council, with its own members overseeing the
implementation of the provisions in each chapter. The
essential point is the effective enforcement of
environmental laws. The question raised by Professor
Sitanon is about the conflict(s) which may arise by the
implementation of the agreement. The question is what
sort of conflict is it. From the American point of view,
conflict means, in this chapter, the inability to act efficiently
according to the environmental laws. In my opinion, there
are 2 elements. First, from the Thai perspective, the
members (of the council) are appointed under the Thai
law, e.g. Decree 235 or other related laws. Relevant laws
will be applied to solve and settle conflicts. Suppose
American investors have legal disputes with their Thai
counterparts. Without the FTA, these disputes will be
settled according to the Thai existing laws. Now, with the
FTA, we have to look at the investment chapter and see
the scope of investment protection under the FTA.

Without the joint council, having a mandate to settle legal
disputes between the two parties, will the national council
be able to settle the disputes? | do not think that we have

an answer to this question.
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| have a question about the investment chapter. Is there
any provision in the investment chapter concerning dispute
settlement or conflicts which result from frauds against
environmental law?

There exists a mechanism which enables individuals to
sue the State. There is no provision concerning dispute
settlement in case of the infringement of environmental
laws. There are, however, provisions on investment
protection. This is because the objective of the chapter is
the investment, not the environment. When violations
against investment or investment promotion occur,
investors may sue the State. But when the investors do not
act in compliance with our national laws, there is no
specific provision in the investment chapter.

Is it possible to insert in the investment chapter or in the
environmental chapter specific provisions concerning
cross checking?

Good point.

Negotiations have so far been conducted separately by
different ministries. | am not sure how much the ministries
have communicated with one another. We do not have
any contact with the negotiation team of the Ministry of
Commerce. Adequate coordination among the ministries is
very important. | think the Ministry of Foreign Affairs is the
best coordinator and should find the right channel of
coordination for the rest of the ministries.

Sunny has raised a very important issue. National
treatment treats foreign investors in Thailand and local
firms equally. Laws must be enforced horizontally and
vertically, which means in the US and in Thailand on the
one hand and from the central government down to the
local administrations on the other. In other words, if we
accept to establish a joint Council, it means that we accept

to have different jurisdiction system.
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Under the US law, cases of conflicting laws can be
brought to the court for trial. The highest court of the US is
the Supreme Court. At the highest instance, cases will go
back to the Supreme Court, unlike Thailand where there
are constitutional court, administrative court, etc. In the US
the Supreme Court decides whether the State is violating
the constitution. If what the State has done, for example
the signing of an agreement, is unconstitutional, the State
has to revoke it. We do not have this mechanism in
Thailand.

The Supreme Court of the US is very powerful. During the
past 200 years, it has functioned almost flawlessly. The
order of the Supreme Court is totally respected by the
Congress and the President. Should a President, for any
reason, fail to comply with the order of the Supreme Court,
the Supreme Court will inform the legislative assembly,
which in turn, is empowered to impeach or propose a no-
confidence motion against the President. The US has a
strong check and balance system. This is what we lack.
Imagine a Thai local administration (81%.) told the central
government that an agreement which the government has
signed with a foreign country was conflicting with the
constitution and therefore the local administration could
not implement the signed agreement. The central
government might as well order the local administration to
implement it or even dismiss the whole administration
should it remained adamant in not following the
government’s order. This scenatrio is possible because our
system is weak. Under such circumstance, a strong
central government can get whatever it wants.

According to the constitution, any conflicting law with the
constitution may be revoked. This is because the
constitution is the highest law. Other laws, rules or
regulations which are unconstitutional must be revoked.

However, in practice things are different in our country.
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When a local administration does not act in compliance
with a new law, the Interior Minister may send a circular
note, ordering the administration to do according to that
new law. In reality, the circular note has no legal binding
status. But in Thailand, circular notes are more important
than a decree. This is the problem of our country. | think
with all the agreements we have signed with foreign
countries, the real problem is not in our laws or about our
relations with the US or Australia. The problem is within
our governing bodies and organizations. This is a really
big problem.

Thank you for the translation. | am more familiar with how
the joint committee operates in medicine or in the
intellectual property chapter. So | just came from a
meeting in Washington where they were negotiators and
officials from Jordan and Guatemala among other
countries that have already signed US free trade
agreements. For example, Jordan is talking about how the
Jjoint committee operates in intellectual property chapter.
So | have not studied how it operated in environment
chapter but they were saying that they have been in the
joint committee which was set up to oversee the
implementation of the chapter. What happens is that the
US turns up each year with the list of Jordan-US FTA plus
obligations that they want to be done. So any of the
flexibilities that was left in the US FTA, any of the
ambiguous language that was fought for in these joint
committee meetings is used as a political opportunity to
put pressure on to tighten up the implementation and
make the obligations on Jordan stronger. | have not
looked carefully in the case the Jordan how the joint
committee has been set up but it is only a political tool. For
example, for the US-Australia FTA, the Australian trade
minister was just in the US recently. Both sides had

demanded what they wanted in terms of the
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implementation. Australia wanted more sugar access. The
US wanted some amendment to the intellectual property
implementation in Australia. Both sides agreed not to give
anything! To some extent depending on how strong your
government is, it looks like you might be able to resist that
political level of pressure. But that basically, the joint
committees are dangerous in the sense that they give the
US another opportunity to put on more political pressure to
get something in the implementation that they could not
get in the negotiation. It is how it seems to be playing out
particularly in the intellectual property chapter. With
respect to constitutionality, in Guatemala the people were
saying that when the FTA text was finalized, the US is now
holding off the president approval, subjected to Guatemala
making for more changes to their implementing laws to
make it even stronger to the intellectual property
protection, and all together that violates 130 provisions of
Guatemala’s constitution. Other Central American
countries which found that their constitution was violated
by the FTA have had to change their constitution. | do not
know how that is easy that is to do in Thailand both
politically and legally.

I am not sure if the discussion has clarified the investors-
State issue. In the US FTA investors are allowed to sue
the State for the State’s non-compliance with the FTA. It
does not give the State the rights to sue the investors. | do
not know how strong that is in Thailand. But one of the
main concerns that | have seen with the investors-State
provisions is about expropriation. | am sure we will get to
discuss this issue later.

And | would like to go back to the objectives. | am not sure
whether the people in the room are aware of the legal
implications of the objectives. Why is it so important to get
every word correct because of their legal implications? So

I am sure professor Jate can add to this. But my rough
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understanding of international law is that if it came to a
dispute and not necessatrily just on environmental chapter
and the US was questioning whether Thailand was
complying with the obligations. There was a word that
could be used, you know, what exactly means yes. As we
know, in the free trade agreements, when two sides can
not agree, they choose deliberately an ambiguous term,
so that theoretically each side can go away and implement
it the way it wants. But when it came to a dispute, and
because the term is ambiguous, | think. They will look at
surrounding things including the objectives and maybe the
objectives of the environmental chapter, maybe the
objective of overall FTA. But that is why it is important to
include in the objectives anything that you would want. So
if you want more sustainable development kind of
objectives, so that is the interpretation that is put on the
ambiguous terms. So the same would be in the investment
chapter. You might want to think about the objectives that
you want. So the analogy in the interaction property
chapter is developing countries fight not to have the word
about innovation in the intellectual property chapter
because innovation is then interpreted to mean higher
intellectual property standards. And in stead you find
words like public health and sustainable development in it.
Because that means when it comes to a dispute, you can
say we would do this for sustainable development for
cheaper medicines. So that has been very important to a
number of US FTAs exactly what words in the objectives
are. Thank you.

What Sunya was raising is quite an important issue that
we might want to consider. Since the US is operating
under a common law system and when it comes to an
interpretation that is in conflict with anything, for example,
even under some texts, they can go back to the common

law. I think Dr. Buntita would be able to explain a bit about
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the English constitution. Because it comes to the
constitutions, those written constitutions are quite clear.
We speak by words, by the texts and by customary
constitutions. But in England, anything can be the
constitution. You never know what the common law is.
The English constitution derived from the 700 or 800 year-
old Magna Carta. So we never know what can be raised.
However, it is only the point where the conflict cannot be
resolved by analogy, which we never know. If it cannot be
resolved by analogy, it comes to customary; a custom that
the US has been providing for the whole world all the time
that might be implemented because we do not have a
custom. So in those terms, it would then go back to
whatever the US considers as appropriate. So | think that
can be part of the issues when Sunya was raising the
intellectual property practice about all these additional
implementations because in Guatemala, in other Southern
American countries, they never had any custom as to
whether some of the issues should be implemented in
which way. But the US already had this so that might be
one way why they can push this through.

Well, it is not political. It is legally but it is a custom. It is
not a written document. It is not a written law but the
country would abide by the rule of law, which is a custom,
which is common law, which is very broad. In the case of
Thailand, we cannot do that. We do not have common
law. Anything goes by the text. Anything goes by the
written law.

| personally have no problem with the two independent
Councils. But I do think if the joint Council is so powerful
then it might pose serious problems for national
Jurisdiction. Each country must have the right to regulate
or to enforce it own domestic laws. Therefore, if we still
want to accept that structure, we need to reduce its status

fo a consultative body. Going back to the objectives, | wish
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fo propose that we take a step back and ask ourselves
what we want. | think there are two key words in the
objectives of this agreement which are (1) sustainable
trade and (2) responsible investment to be used to
promote sustainable development. Be so doing, trade and
investment become the tool of sustainable development.
In other words, trade and investment promotion must not
be at the expense of sustainable development. The
ultimate objective is to use sustainable trade and
responsible  investment to  promote  sustainable
development of both parties. | think that is vague enough.

I just try to think if that could be used against non tariff and
other types of trade barriers.

We need to promote that as well. However, we can not
expect the US to do it alone. We want sustainable trade
and they also want responsible investment. The word
“responsible” implies that investors from the US should
bring their highest environmental standards to Thailand
rather than being satisfied with the local standards.

I find it acceptable if the result of being forced by the US or
by any one else would help improve the enforcement of
our environmental laws. But the problem is not that we are
violating laws. It is because Thailand is still a developing
country. We can not do things the way American people
do, simply because we are less advanced than they are.
Take the example of tender device. In the US every fishing
boat must be equipped with this device. It is the US law. It
is their level of environmental protection. We in Thailand
also want to protect our environment but our fishermen
can not afford having these machines. Besides, they do
not violate any of the Thai laws. The use of environmental
protection can become in this case a non-tariff barrier.
This should not occur. But if the US bans the import of
logs from Thailand because those trees were illegally cut

down, I will very much agree with the US.
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It is a delicate issue. On the one hand, local people must
use available natural resources, but without depleting
them. On the other, the authority should be careful with
the increase of the environmental protection level which
may have disastrous effects on the local people. By
solving a problem, we should be very careful not to create
another problem.

The other day FTA Chief negotiator Mr. Karun said that a
fund would be set up to assist people who have been
adversely affected by the FTA. | told the press that giving
money to the people would not be enough. In the case of
environment, capacity building is an important component
which will enable the local people to live and earn their
living without breaking the environmental laws which
resulted from the FTA.

There are 2 options concerning the setting up of the
environment council, namely as a joint council or as a
national council. If it is a joint council, we would like it to be
an advisory body. If we go for a national council, we still
have to find appropriate dispute settlement mechanisms.
This particular issue is closely linked to investment
because a national council will help enhance the effective
enforcement of national laws but may affect foreign
investors.

I am not sure what problem you try to address here. But,
for example, if it is that foreign investors are not being
responsible and you want to impose some corporate
social responsibility on multinational companies in
Thailand, and | am just thinking of the top of my head. This
may have some bad implications that | have think about it.
One way to do it would be to put in the FTA some of
obligations for the home State of the investor that is the
US to impose something or sue their own companies as a
way of making them keep their own companies in line and

they have to sue in US courts. The advantage of suing the
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subsidiaries in Thailand is, for example, if the subsidiary
has no money because it is all in the parent company or if
you think the Thai court will not decide the right way for
various reasons or other domestic laws are not strong
enough, and the court cannot be relied on and you think
that you would get a better deal in the US. You could
impose obligations on the home State because they are
investors to take more measures, sue more, and increase
their laws. You would have to think about whether that
would, for example, increase unemployment here because
they would pull out their investment because you are
imposing labour standards. It is also very unlikely for the
US to accept it. So you would succeed in delaying the
negotiations. | do not know whether that is the objective or
not. But that is the only kind of where you can get
additional restrictions under the FTA, using the FTA as a
tool to force multinational companies that are being
unethical in Thailand to do something.

This is a very important point. | recall that in the review of
the inconsistencies between MEAs and FTAs, the US is
now pressing for non commercial presence, which means
that Thailand’s domestic laws cannot force the US
investors to establish a local company in Thailand. They
can send the service across the border. So whatever
damage they do to us, we can never sue them because
they have no presence in our country. Therefore, we need
to have something to press the US government to take
responsibility. The US is really pressing very hard on this
issue, particularly in the environmental service.

If what Professor Sittanon was saying is what the US was
proposing, they are asking us to revise our civil procedure.
Under article 4 of our civil procedure, even there is no
presence of the actor in the country or the act has not
been done in the country but the effected party is the Thai

counterpart, be it a juristic person or a national, then, a
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case can be fired in Thai court. If there is a property of the
wrong doer in this country, then we can sue under the
Jurisdiction of the court that covers that property. If the US
asks that we do not use this law, it means we are
changing the law which we adopted from the Great Britain,
France, and Germany. So the US is asking us to change
the law of this world. If it is the case, it is very bad.

That is why Professor Sittanon was proposing that the US
government would have to do something in this case.
Because the Thai court is at arm’s length, we cannot
reach them but if the US government would do this, then it
has no problem. | think it is more difficult than just make
the US police its own company.

It is the same law in every other States. Otherwise if some
wrong actions occur in a country and there is no presence
of the wrongdoer, no country can touch their hand, it
would be the problem. This is 200-300 hundred years of
legal history that in every country we have this law. That is
why | said if the US asks us to cease using this law, it
means that it is destroying the world’s legal history which
no one would ask anybody else to do this. But maybe the
US will ask people to do it.

Any representative that we can find, anybody who acts for
the business of those whole strings. Then we can get the
person.

The US has a law which Sanya has mentioned earlier.
They do have the law that if their investors is doing
something wrong in other countries and if the government
of that country inform the US government, then the US
government would take action under | can not remember
what kind of law they have but it is judgmental. It is the US
government’s discretion whether or not to take that action
against their own company. Most of the case that occurs,
the US government asks any government that proposes

the issues to go to its own court. That is what mostly



Thanpuying Dr.Suthawan:

Sanya:

NANWIN 3-83

happens. Since you have your own law, why are you
asking us?

We have to be careful if we force the US government to
take care the issue for us, then the US government would
take this chance to ask us to make intellectual property a
violation, a criminal offence, a state criminal offence since
our government will be putting its hand on for the US
investor. This is a drawback. This is one of the problems
why we cannot negotiate FTA alone. When we put it in
one hand, and the other hands and the other hands
throughout all these issues and there is no linkage. We
never know which party discusses what. And this is just
like we are sitting here, talking about environmental issue.
And we say to US government: You do this, you do this
and you do this. And on the other hand, the US
government will say to us: Yes, that is fine. The Thai
government, you do this, this and this. We just have to
think through.

If we cannot get what we are trying to do now, then we
will not accept the agreement. If we can cooperate with
Malaysia, Indonesia, the Philippines, it may give us more
bargaining power, hopefully.

Yesterday | was at an ASEAN harmonization meeting of
drug regulatory authorities from all of ASEAN in Hanoi. We
were talking about intellectual property and access to the
medicines. One of the suggestions of the meeting was that
there should be an ASEAN wide declaration on ....... plus
provision in the US free trade agreements. And this was
from ASEAN Secretariat. It was not accepted. We have
not yet drafted in the meeting yet but they are planning to
have another meeting on it. So there is movement in other
sectors on the need for ASEAN wide position against
some of the provisions that are coming out in the US FTAs
for the reason we have been set against each other.

Malaysia has been told that if it does not sign the
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agreement, Thailand will sign it and by the fact that
Thailand exports the same product as Malaysia, Malaysia
will lose its comparative advantages in tariffs. Yes,
competitive liberalization.

The mechanism, as stipulated in the WTQO provisions, is
very much in favor of developing countries. This
mechanism has enabled groups of countries to jointly take
legal action against the application of trade barrier by
developed countries. Two developed countries, namely
Australia and New Zealand, recognized that the WTQO'’s
system is fairer than the FTA.

There are various legal aspects. Certain export goods to
the US. can be banned because of their damaging effect
on the environment. What shall we do? Can we apply
Thai laws on imported goods from the US? How far can
we enforce our laws? What to do when our authorities and
the environment council have different opinions?
Sometime people do have different points of view, like in
the case of turtle excluder devices (TEDs). From our
perspective, they are not indispensable. But for the US,
they are. The devises must be precisely made according
to the American requirement. | have talked to Thai
fishermen who had used these devises. Because of TEDs
they were very disappointed with their catch. | used to
work as a researcher at Washington University. My
American colleagues said that the US. Senate wanted to
protect American seafood industry.

The Department of Treaty and Legal Affairs have been
asked by the Ministry of Natural Resources to conduct a
research on trade related environment issues especially in
the area of law of the sea. With regard to the Thai-US
agreement, | think we have to slightly amend the text to
make it acceptable before we can sign it. But if we want a
really good text which suits our interests, | think many

countries should work together.
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Is there any provision concerning the disposal of IT wastes
and the responsibility of foreign investors? | think the
waste should be sent back to the country of origin.

Yes, in the Basel Convention. We are signatory party to
the Convention, but they are not.

Did it mention that our country was a dumping ground for
those wastes?

According to the Basel Convention, we can reject it. We
can say we comply with the convention. Yet the US may
say that it is not the signatory party to the Convention.
Effort has been made to insert in the non conforming
nature of the investment chapter a clause on the
possibility to take legal action in case of investor-State
disputes. We are trying to defend our interests as much as
possible. The problem is that there are so many
environment-related laws. We are thinking about ways and
means to optimize the benefits.

The three highest organizations of the US are the
legislative branch (the Congress), the judicial branch (the
Supreme Court) and the executive branch (the President
and his delegates). The Congress tries to put all the
agreements under the legal framework whereas the
federal government fears being blamed by the Congress
because some agreements may require that internal laws
be amended. This is the reason why in the US the
legislative assembly and the executive branch always
respect each other and try not to get themselves into a
situation whereby law amendment becomes necessary
and therefore the Supreme Court will, if the case is
brought to its attention, have to intervene. As we know, the
US Supreme Court is extremely independent and is not
influenced by the Congress or the federal government.
Once the case is in the hand of the Supreme Court,
neither Congress nor the President can intervene. The

signed agreement is then blocked by the Supreme Court.
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This is why in the negotiation the US Government always
tries to persuade its counterparts to accept the American
proposals in order to avoid complications which may occur
in case of the intervention of its judiciary.

In Thailand things are very much different. When the
government is strong and the legislative assembly is also
on the government’s side, then the question of amending
laws is no longer a big issue. Besides, both the
government and the legislative assembly sometimes do
intervene in the judiciary. Our courts are reliable. The
Administrative Court is also reliable. Unfortunately, the
Constitutional Court is not. The sad thing about the FTA is
when one looks at the whole negotiation process; one
realizes that that the real problem lies in us. An American
negotiator once told me: “In stead of asking me this
question, you should rather ask your government. It is
your problem, not ours.”

I would like to talk about the Basel convention. This is
probably not realistic but it maybe something depending
on your tactic that you want to raise. You could ask, as a
proposal, that the US become a signatory to the Basel
convention. | say this because in the intellectual property
chapter, they always demand that the developing
countries sign up to pan-cooperation treaties, the
phonogram treaties. They make it part of the FTA to
exceed and become members to all these treaties. | do
not know whether you want the US become a member of
the Basel convention. If you do, you could put it as a
demand. It maybe the case of giving yourself something
that you can then give away of something that you are not
S0 desperate to have. It depends on your own negotiating
strategy which | do not know about. It is not something
that | expect them to accept, so it may also have a
delaying effect which may or may not be good, depending

on what your objectives are. But | just thought | raised it
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because there is something that they always do in the
intellectual property chapter. There is no reason why you
could not do it by yourself if you want it.

I am a psychologist and a negotiator. | work at the Peace
Center. | agree with what Professor Jade said. | spent 5
years in the US. America is America. The problems of our
country are not their business. In other words, we have to
solve our internal problems before negotiating with them.
In the negotiation, the US prefers to deal with its
counterpart bilaterally, and not in group. | think if we do
care for our face, it is going to be a very tough negotiation.
But if our priority is to protect our interests, in the business
sense, | think it is going to work out. Many Americans think
they are like John Wayne. They love to be treated like a
hero. If we think less about our face, we will get from them
what we want. If they know that unless they give us what
we want, that we may be better off with China or with
Russia, then the Americans will take good care of us.

I would like to discuss Sunya’s proposal concerning the
call for the US to become a party to the MEA, be it the
CBD or the Basel Convention. | agree that this idea should
be incorporated in the text as a general provision. The US
has made a request on the IP to us. We should simply
propose that they become party to the MEA. If they turn it
down, we should refuse to accept their proposal too. It is
both a tactic and a principle. At the same time, we have to
inform and ask our counterparts in the negotiation of the
IPR chapter for their cooperation.

Another question, of which | still have no answer, is the
concern about American companies that invest in
Thailand. | am thinking about the issue of turtle excluder
devises. This whole story started in America where an
NGO took a legal action against an American organization
which failed to comply with the US marine act governing

the protection of sea turtles. We should more look into the
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US laws which, originally govern the protection of the US
natural resources, but offer, by extension, the protection of
the resources outside the country wherever American
companies do their businesses. We can then use these
laws to our benefit. Likewise, the case of the CTX scandal
shows that when American companies are involved in
graft and corruption outside the US. , the federal
government still has to take strong action.

Professor, you are unsystematic and inconsistent. | have a
record of what you told your students at the Prajathipok
Institute in the year 2000. This is the paper of your lecture.
I do not think it is wrong. Sometime you have to do things
like that. Politicians and business people may do that, but
not academics.

If we want to exploit that clause, we might want to expand
it. Do you want to read out?

There was just a question about whether you can
terminate a free trade agreement once it started. It
depends on the agreements. The early agreements, for
example, with Laos, Cambodia, and Vietnam were only
enforced for 3 years and you have to keep renewing it.
The US-Singapore agreement has a provision that either
side can terminate the FTA within 6 months notification.
The question is how realistic it is politically. You have
made all these efforts, different parties have benefited
from it and would not actually ever stop. | do not know how
the investment chapter looks. When you have a bilateral
investment treaty sometimes, even after you terminate it,
the investors still get a protection for 10 more years. You
would just want to watch out.

Under GAAT, a Party which terminates an agreement prior
to the scheduled date must pay compensation for the
affected forgone benefits.

You might want to think about it, whether you want it or

not. Yes, | mean yes, completely.
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| would like to point out that whatever is considered as an
opportunity must be included in environmental
cooperation.

With regards to the objectives, | have no further comment
or question. Concerning the solutions proposed by the
committee which are quite controversial, | can go along
with both of them. However, | am afraid that they may not
be accepted at the negotiation. What | can do is to study
other countries’ practices.

I am not sure if we want to look at this document in terms
of what the joint committee actually does and it is linked to
any disputes that happened. Because | am not sure how
much of this is accepted or will be accepted. But if you
look at page 8, article 8.7. To me, as a lawyer, this is the
real guts of the chapter, like the real core of it, that the
only thing that Thailand could be sued for or Thailand
could sue the US for. is article 2.1 A, which is the
enforcement of your own environmental laws. Nothing else
in this whole chapter as it currently stands could be
brought to the dispute settlement. It is all just corporation
objectives. So if this article 8.7 stays as it is, this is the
only thing that could be sued and tariff barriers could be
put against Thai textiles and exports. That is the only one,
namely the enforcement of your own environmental laws.
When you work backward from that and you think under
this document how the joint council law committee feeds
into that? From reading it quickly, article 8 on page 7, it
looks like you consult most first by the committee and you
eventually end up in the normal dispute settlement chapter
but, only again, for that enforcement of your own
environmental laws. So to me the joint committee is more
of a political pressure. It has an issue in the dispute
settlement but | do not know that would make much
difference either way. It depends. Then this holds a debate

about who should be in the joint committee and what
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should they do. | would look at that in the light of that, if
this is what would be accepted. Then stepping back, if |
were Thailand that | will not to presume, | would look at
which chapter in the whole FTA, Thailand has offensive
interests, where Thailand wants to get something. For
example, Thailand wants market access. Thailand wants
fo be able to export more goods. Then that is the chapter
where Thailand really wants it to be effectively
implemented so Thailand should push for joint committee
there which meets annually or every month or every day to
be able to push its agenda. In chapters where Thailand is
defending its interests and it is afraid what US will do, so
maybe intellectual property or maybe investment. | do not
know about environment. Then Thailand might want to
resist any joint committee opportunities to put political
pressure to go beyond what Thailand wants to agree to. In
which case, if the environment is a defensive chapter
where Thailand wants to stop something from the US,
then either do not have a joint committee so you give them
less chance to put political pressure on you or you have a
Jjoint committee where you say only meets very rarely and
you stipulate every 5 years or something. So they cannot
meet more often and they cannot put pressure on your
more often. So one of the wordings there | was just
concerned about says: shall meet as necessary. The US
could use that to say that is every month or every day. If
this is a defensive chapter for you, if environmental is one
way you are defending, then set a maximum and say at
the most every 10 years. Meet necessary at the most
every 10 years. So | am at this meeting, more as a
technical capacity, to help with language. So you,
Thailand, set the objectives of what you want. You decide
what is defensive and what is offensive for you, what you
are most worried about. | will help you with language

based on my others experience. So | do not want to tell
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you what to do, what your objectives are. | do not see that
is my role. So you decide and then | help you with some
language if you decide what you want to do. Thanks.

The question of corporate environmental responsibility
(CER) is a very sensitive issue in the US. This particular
issue was raised by a group of developing countries at the
meeting of the UN General Assembly. Though CER exists
under the US laws, the US find it unacceptable when the
issue is addressed by developing nations. It makes any
negotiation with the US on this matter extremely difficult.
Researchers have had internal meetings at the GSEI to
discuss points of our major concerns. The meeting came
up with 8 main issues and a number of small issues, some
of which have already been presented. Many issues are
counter-proposals of the US’ requirement to heighten and
standardize the level of protection. Personally, | think that
this is a tool for us to enhance the enforcement of our
environmental laws. Besides, we could also ask the US to
lend us a helping hand. However, this paper does not
reflect my personal opinion, but that of the GSEI meeting. |
would appreciate it if you could give your comments. If you
look at the US.-Thailand FTA text, you will see a part
concerning the mechanism to enhance environment
performance on page 4.

The GSEI meeting has come up with a number of
recommendations. We suggest that the two parties
maintain its own environmental protection standard. The
principle is what is good should be maintained. Though
each party should decide on its own standard, the GSEI/
meeting is of the opinion that foreign investors who invest
in Thailand should use the same environmental protection
standard as in their country. As a result, it will help
increase the standard in our country. To sum up, we
confirm our commitment to apply at least the same or

better environmental standard at the best in their own
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laws. This is the first point.

The second point is to encourage the application of
innovative environmental friendly mechanism including
clean and green technology.

The third point is to introduce market based incentive for
investors who have contributed to the improvement of
Thailand’s environmental quality and standard. Is there
any comment on this particular point?

You have made a suggestion concerning the sharing of
best practices. Do you mean we should just share our best
practices or exchange best practices or import their best
practices?

The wording could be: encourage best practices and the
application of innovative whatever.

Do you want world best practice in case like Denmark has
more environmental incentive technology than the US or
you are happy with the US best practice?

In general, for example, best practices in forest
management, there are many templates to follow.

Do you want it to be internationally accepted or world
leading best practices because internationally accepted
should be actually a legal standard? Sorry, just in case |
did not understand. By this provision do you want
multinational ~ companies  investing here to be
environmental friendly? |s that the general objective?

I think what the meeting agrees is that investors applying
innovative  environmental —mechanism and good
technology are more welcome than others investors who
are less environmental friendly.

So just playing devil’s advocate, nobody is worried that
this will discourage foreign direct investment. | am just
checking.

In a way, yes. But we want only good technology.

OK. As long as that is your overall objectives.
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When discussing the text, they talked about market
incentives to be granted to companies which are
environmental friendly. We told that they would only be the
US companies because Thai companies did not have that
kind of good or clean technology. So we said that the US
companies which already applied very high environmental
standards in their country did not have to have the said
market-based incentives when they were operating in
Thailand. Companies - and we do not want to specify
whether they are Thai or American because it will be seen
as a national treatment problem -, which improve their
environmental standard compared to what they are doing
as status quo, will get market-based incentives. As we
know, US companies already practice best environmental
standard in their country. When these companies come to
operate their businesses in Thailand, they should not
reduce their standard by applying local standard which is
lower than what they usually have in the US but, on the
contrary, should bring in their higher standard to Thailand.
Due to fact that these companies already practice high
environmental standard in their country, they will not be
entitled to receive any market incentive from us. In the
discussion we refrain from mentioning the country
because we were worried about national freatment.

I am glad you mentioned the international treatment
problem. The first sentence complies with the national
treatment provision in the investment chapter text
proposed in the article 3 -1: Each Party shall accord the
investors of the other Party treatment no less favorable
than accorded it its own in conduct of the operation or
investments in its territory. You require the foreign
investors to apply their standard. Is that national

treatment? | have to think about that.
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That is not national treatment. But there is a way in which
we emphasize the status quo. Whatever has been
practiced by any company in this whole world, which is
status quo. Any improvement from there, from any nation,
any improvement from any nation then there is the market
based incentive.

But if the US companies here are currently not doing good
environmental practices and you say status quo, then you
do not get much improvement. Is that right?

We have fto give them. Regarding this national treatment
problem, we have to give them, to any new comer.

If you have that first sentence only applying to new
comers, is that still consistent with the national treatment
provision? The first sentence: Both Parties agreed that
their transnational investors.... Is it the comparison
between US investors in Thailand versus the Thai
companies in Thailand, or is it the US companies in
Thailand and the Thai companies in the US? | have to
think about this. If that is not the case, there is no problem.
I am just worried because if your Thai companies in the
US are not environmental friendly, they will get sued under
the US laws. My problem is if your comparison is US
companies investing in Thailand versus Thai companies
operating in Thailand. No, sorry. If it is US companies in
Thailand versus Thai companies in Thailand and this first
sentence applies, are we constituent with the national
treatment obligations so far you have drafted in your
investment chapter? | am not sure of the answer.

One of the problems that you raised is that if Thai
company invested in the US and we are using status quo.
Right now we are at this level of environmental protection.
If we invest in the US, we use the same level by improving
our standard, then we get the market based incentive. In
that case, any Thai company investing in the US, using

the standard that we apply right now would be a violation
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of the US environmental law already. That will be the
problem. We assume that although US companies that
come to Thailand would have a higher standard so we
want them to maintain their high standard. We do not want
them to have this gap. Once they come to invest, they
already got an incentive. But we now have the problem
which you have raised concerning the national treatment
that we are violating them.

What are the legal obligations? | am concerned with what
you raised. But our intention is to go for the maximum.

| think it is a very good objective and | agree you want to
impose on the US investors, without forcing your Thai
companies to have to comply fast because of their less
capacity. | do not know | am right or not about national
treatment issue. | agree if it is your objective, you should
make it as strong as possible, in which case | would even
strengthen it, making it somehow compulsory. But again
you will have the same problem for this violates any
national treatment provision in your investment chapter. If
you want to encourage US companies that invest in
Thailand to not only have good environmental practices
themselves, but to transfer that technology to Thais and
Thai companies, then you might want some enforceable
provisions forcing technology transfer, more than just a
mere corporation. You might also want to force some kind
of joint venture arrangement to force that technology
transfer. You have to be careful that you are not violating
any provision in your investment chapter. Intellectual
property rights affect this because if the technology is
patented. Yes, then you argue for changing your
performance requirements chapter. You may want to

recommend that.
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We should change the word “confirmed commitment”.
“Encourage” is a very good word. | would say: “strongly
encourage (Parties) to apply”. With regard to the second
bullet point, the word “clean technology” is very
controversial. | think an alternative is to use “cleaner
production”, which already includes cleaner technology.
Clean and green actually are the same. We should include
cleaner production and technology if we want to highlight
the word ‘technology”. | have a problem with the third
bullet point. Do you want “market based incentives” or
“market based instruments”? Will that also include the
green subsidies? Do we also have to keep the same level
of subsidies for US companies?

This is a good point. The subsidies are often excluded. In
some agreements they are explicitly excluded from
national treatment. Often countries do want to exclude
subsidies because they do not want to apply to foreign
investors. | think that has been done in other agreements.
I do not know if watering down the first sentence will save
you, whether | am right that national treatment is a
problem with that first sentence. If this is your objective, |
would always go for strong language and make it stronger
but I just do not know about the national treatment.

On page 5, national treatment, article 3.3. A problem might
be there that it would stipulate here that the treatment to
be accorded by Parties under paragraph 1 and 2 means
with respect to a regional level of government, treatment
no less favorable than the treatment accorded in life
circumstances by the regional level of government to
national persons. So whatever, Singapore is doing,
whatever Malaysia is doing, whatever Indonesia and many
other countries in the region are doing. Yes, | think that
was what it said, or maybe | am wrong but if the word
“regional” means other countries, there will be big trouble.

If “regional” means regions within the country, then we will
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still be OK.

If we are negotiating between the 2 countries, we should
make sure that the word “regional” means states and other
governances in the case of the US and other local
administrations in the case of Thailand.

I would like to propose the following wording: Parties
agree to create environment conducive for the adoption of
cleaner production and best practices. To make it a bit
broad: Such conducive environment could also include the
provision of green subsidies as necessary. So we are
talking more about providing conducive environment, by
leaving it vague. That also includes the adoption of better
or higher environmental standards.

We have discussed the national treatment. If foreign
investors apply the same environmental standard of their
country in our country, they will not get any incentive. If
foreign investors adopt better or higher environmental
standards in our country than in their own country, they
will receive special incentives. On the other hand, if we
apply our environmental standard in developed countries,
we will violate their environmental laws because of our
less advanced technology. We need to upgrade our
standards, and have better technology. In reality, our
companies still can not invest in those countries, with or
without the FTA.

| have 2 questions. First, is it true that the US always has
higher environmental standards than other countries? The
US has not signed the Tokyo Protocol. | do not think that
its standards are higher than the others’. Second, we are
in an incubation phase and have to prepare ourselves.
Therefore, we need subsidies to standardize our systems.
Why should we need to give them any incentive? They are

like grown-ups. Big kids do not need any prize.
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With regard to national treatment, life circumstance which,
in our case, means transnational investors has to be taken
into consideration. So far | do not think that we have
violated the national treatment. Concerning the subsidies,
I do not quite understand the rules governing subsidies,
especially in investment sector. In my opinion, we have
not done anything wrong.

| leave aside the question of which subsidies are legal
under the WTO because | do not know that. | know some
are and some are not. | thought of a possible solution to
this. There are 2 questions. One is the subsidies and one
is the first sentence. If you have subsidies that you do not
want to give to the US but you do want to give to your Thai
companies, and assuming that it is legal under the WTO,
you can make them an exception to national treatment in
your schedule of your investment chapter. For example,
that is what Japan did in its FTA with Malaysia. They said
they had a general provision. And this is available on the
web. The Japan-Malaysia FTA is public, which is on the
Malaysian MIT website: www.miti.gov.mai Japan in the
Japan-Malaysia FTA has a strong reservation. In their
schedule it says national treatment will not be accorded to
Malaysian investors with respect to subsidies. Malaysian
investors and investments in Japan do not get the
subsidies that Japanese companies get in all sectors. So
that is one way to save your subsidies from your national
treatment provision in your investment chapter. Similarly,
for that first sentence, if | was right and that is the violation
of national treatment, you could put that as the exception
in the schedule of your investment chapter as a
reservation and an exception from national treatment. And
of course, you have to negotiate your exceptions but that
would be one way to save that provision. If you would put
that sentence, then you could make it as strong as you

like. You could say: Both Parties agreed that investors are
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required to apply environmental standards in the domestic
laws. And that would be an explicit exception to national
treatment. You put that in the schedule of your investment
chapter. Usually, for example, the Japan-Malaysia FTA
has 83 pages of exceptions to the investment chapter. It
depends on how far your government is prepared to fight
for these exceptions to its national treatment in the
investment chapter. That would be one legally correct way
fo require something of a foreigner that you do not require
of your domestic companies. | think. And if you are going
fo make those exception words as strongly as you like,
you will have to fight for those exceptions again to be
accepted.

Subsidy is a very important issue. When we talk about
natural resources, we must not forget that it is about the
exploitation of natural resources. Suppose an X company
is set up after the signing of the FTA. This company buys
water from the Department of irrigation at 50 ct. per 1
cubic meter and sells it at 15-20 Bht. Or the same
company opens a farm and asks the same Department to
expand the irrigation canals to its farm. The company
wants to have the same benefits and be treated like
everybody. Foreign investors want the same level of
subsidy. Do you know how we get over there?

In the US, foreign companies are entitled to take
advantage of the States’ infrastructure such as irrigation
canals the same way as American companies are. There
are only certain requirements which foreign companies
have to fulfill, such as numbers of employers who are
Americans. These requirements are not considered as
subsidies. Suppose Thai companies pay 50 ct. for every
cubic meter of water, whereas foreign companies have to
pay 10 Bht. for the same quantity of water. This is
because those foreign companies do not fulfill the same

criteria as their Thai counterparts, therefore have to pay
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higher price. This is exactly what happens in the US.
Unless a foreign company fulfills similar requirements that
American companies have to meet, it can not benefit from
the country’s existing infrastructure. This is why the US
keeps saying to the world that it is not subsidizing its
farmer.

I understand the role of national treatment in agriculture.
But when it comes to subsidies, it is subsidies with the
exception of national treatment principle. It means that
each country can still subsidize its farmers as long as it
accepts these rules. In other words, we do not have to
subsidize the foreign investors who do the same business
as our own farmers who are given subsidies from the
government.

Yes. But subsidies do not go on forever. There are
exceptions at the beginning. But somehow we have to
phase out subsidies. There is so called scheduled
commitment. Think of GATT which was operating in a
similar way. | would also like to propose another option, an
escape clause, a reservation. | think we should follow the
example of the US which opens its agricultural sector as
long as their farmers are not negatively affected. We
should do the same.

I think our environment should be given the highest
priority, even though our investors have to endure some
difficulties. The investors will have to grow and become
stronger while learning to respect and to create better

environment.

Many foreign companies are outsourcing production
processes which are not environmentally friendly.
Electronics is one of these industries. Thai SMEs are in
charge of manufacturing parts which are unclean and

dangerous to the environment. What shall we do?
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We must know what we want first, and then we can write
down what we shall do. | still believe in conducive
environment. We can ask for their assistance and
cooperation. It is also a question of capacity building. If my
memory is good, there was an occasion where we were
asked not to write about the conditions of technology
transfer. However, we should think about mechanism
which would enable us to do it.

There was a case in the US where 2 American companies
sued each other. The problem started when a company
decided to relocate its production to Mexico. The products
which were manufactured in that country were exported to
the US and sold at lower price in the US.. The company
was accused of unfair trade practice. The verdict of the
Jjudge can provide us the inspiration for the drafting of our
text with regard to the prevention of ....minimization of
risk.

This is a crucial issue. We need to find preventive
measures. These investors are greedy and still want more
rewards and incentives from us. It is so unbearable.

| have a piece of information which goes against our
common understanding. According to a study conducted
by the TDI as well as the existing literature on investment
in Thailand show that innovations which have originated
during the past 40-50 years came from local firms and not
from transnational firms. Therefore, any reward should go
to the local firms in stead.

Silicon Craft Corporation has created the so-called
embedded system. Thos among you who are engineers
must be well familiar with this. The said system has been
applied, with great success, to agricultural and other
sectors. But it has now been accused of violating IP laws,
which is untrue. | have just discussed with Dr. Jate. It
seems that this is merely a strategy of big corporations to

kill their competitors. The burden to find supporting
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evidence fells on the defendant. The company is thinking
of registering its IP in Thailand. However, if the registered
IP is too detailed, it is like revealing the secret of the
company. It is a real headache. You said our local firms
created innovation in Thailand. But if we open up our
environmental services, foreign investors can dump their
inexpensive environmental technology on our market. It is
going to be a problem for us. What shall we do then?

In Japan there are innovations which have not been
transferred to us. Such transfer of innovations would help
promote R&D in this increasingly competitive world.

| wish to use our furniture industry as an example to
illustrate the level of our R&D. Thailand is not just a
producer of cheap furniture or a recipient of orders but we
are in fact designers for the Scandinavian market.

There are various levels of technology. It is the more
advanced technology which are in need, such as the
application of tremor technology and those related to
hazardous waste. There are also certain types of
technology which can be developed in Thailand and
marketed in the region in view of the similar level of
technology. An example is our advancement in aerobic
digestion technology. Of course, there are new
developments in aerobic technology and its transfer to
Thailand would help enhance our R&D. We also need to
consider whether the technology developed at home can
compete with the more advanced technology in global
markets. From my point of view, it is advisable to import
the more advanced technology than to develop our own.
However, we need to be mindful of the constraints arising
from the import of advanced technology, and to draft the
appropriate legal clauses to ensure that its import do not

undermine our competitive edge in the region.
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Thanpuying Suthawan will chair our deliberations and help
interpret for our foreign participants. We want to start
wrapping up by 3.30. May | propose that we continue with
the presentation by Dr. Sunny.

Thank you very much Professor Sitanon. My name is
Jayati Ghosh. | am Professor in economics in Nehru
University in New Delhi. | am very happy to be here and
apologise for my absence from the morning session.

Let me give you some idea of what we discussed earlier,
and | will discuss the enhancement of environment
performance public participation, environmental
consultation, and lastly, relationship to MEA.

Organized by GSEI, we held several meetings earlier last
month and we have concluded that we would like to
submit proposals to the negotiators. We have to be careful
about inconsistency with investment chapter. You might
have some ideas and may ask for details from other
researchers. We will also hold some discussions on how
fo ensure that the FTA would not harm us at a later stage
and how we may actually raise our level of environmental
protection to foreign investors. Next issue of discussion is
the element of mechanism to enhance environment
performance. | think it is important to put this issue in the
negotiating text. Thailand is a party to a number of MEAs
whilst the USA is not. So we need to keep that in mind. In
the later stage, we would be sued if we have to implement
the obligation in MEA. Both parties have respect for rights
and obligations to MEA. Nothing in this FTA agreement
shall prevent them from adopting or maintaining measures
as means of implementing obligations in those
agreements. And by doing so, they should not be
considered at refreshing legal obligation educated in this

agreement or be sued for such action.
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One more thing | thought that we might want to cover is
the provision depending on what Thailand agrees to the
dispute settlement chapter. If Thailand agrees to non
violation complaints, then you may want to also exclude
your environmental agreement obligations from infringing
any non violation complaints with a kind of sound
constitutive. In the dispute settlement chapter of US, and
the free trade agreements, there is a provision stipulating
that even if the party fulfils the legal obligation, if it does
not give a bend, if it impairs a benefit that a party
reasonably expected to get, then they can be sued and
you can obtain cross sector or tariff barriers. So you have
to salute this as much as your legal obligations.

You should override the non violation?

Yes. In the dispute settlement chapter, the non violation
provision usually is usually applied to a specific chapter.
So always apply intellectual property rights. Whether or
not it applies, if it does not apply to the environment
chapter, you might be O.K. But if it applies to the
investment chapter, you may still get stuck.

What is your opinion on the settlement of dispute?

As to what method you should use?

In the context of a dispute.

It depends on the objective and the matter of dispute.
Usually it is better for the developing country to be in the
other forum but it really depends on the issue. What is the
forum? Here on page 8 of the environment text provision,
article 8.9, in case where the party agrees that the matter
arising from this chapter would be more appropriate to
address. On another agreement with both parties, they
shall refer a matter for appropriate action of the court and
sue that agreement. Both parties have to agree to send it
to the other forums. So if you do to want to send it to the
other forum, and you do not want it here, you should tie it

up and just leave it to be decided by one party. | do not
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know what is the practice.

Where should that be settled? What is the advantage and
disadvantage of proceeding with the action?

| suppose that you come up with the dispute. The people
have the right to reject. The question arises as to the right
of the people and what constitutes sufficient rejection. So
this is against something that can be disputed. | think you
would need to be more specific on what would constitute a
rejection. Because, otherwise, we could repeat the
experience of the Mexican FTA incident in which the party
had actually tried to reject the particular investment and
lost that case. So | think perhaps here you need to be very
specific about what constitutes rejection.

I think it is a good objective of what you a trying to do
about the multinational environment agreements. So you
could say that they overwrite the non violation provision.
You could amend a second sentence to say something to
the effect in the second last line in which they shall not be
considered as infringing legal obligations or benefit a party
expected to accrue under provision whatever the dispute

“,n

settlement chapter - provision “x” in the dispute settlement
chapter. Yes, Provision “x” whatever the number is in the
dispute settlement chapter. And then you just insert the
cross reference to the non violation complaint provision of
that chapter. That would be one way of ensuring that your
aim is to ensure your ability to take environmental
measures. That would include the expropriation provision
and investment chapter and also the non violation
provision in the dispute settlement chapter. | think some
language to that effect. A benefit party reasonably reflects

respect to do accrue. This is what | mean by non violation

complaints.
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You know when you sign an investigation, shall we get it
out as various compensation or should it be provided with
compensation and by whom? By the state? By the
company?

So you do not want to be asked. You do not want to be
infringed. You want to overwrite legal obligation than
overwrite the benefits. By doing so, they should not be
considered as infringing legal obligations as indicated in
this agreement.

Thank you. Next point is that we want to make known that
Thailand intends to raise its level of environmental
protection to international standards. This is a good idea
but | am not quite sure whether foreign investors would
perceive this in the same light. Whenever US negotiators
come here, they would assert that they would like us to do
very well in our environmental protection.

Should the environmental protection be applied to both
foreign investors and Thai companies, then there should
be no problem with national treatment. Otherwise, you
cannot expect to make foreign investors increase their
standard of environmental protection whilst making
exceptions to national treatment in your schedule. So it is
up to you as to which way you want to play. If you intend
to apply the measures to national investors then you
might want to consider making changes to the wording so
that it does not look like a violation of national treatment.
With its measures, the middle sentence, adopting on
maintaining measures, there is some question about
which word would give you the most flexibility. If measures
include law and regulating a policy, then that is adequate
because policy and law are alone too narrow

I certainly think of the procedure conflict environmental
chapter and threat investment. With agreement that has
higher priority, in the language that | have seen, they

always refer to threat and investment chapter BBL. So do
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we want to initiate new suggestions? If we accept my
proposal on having sustainable trade and responsible
investment, it would mean striking a balance so that it
becomes acceptable to the US which would be important.
I do not know as to what would be considered appropriate.
It is usual to express provision in the investment chapter
as seen on page 3 of the investment table.

From my understanding, it is acceptable if Thailand
accepts that provision of the investment chapter. The way
fo make it less dangerous would be to place it in the
environment chapter and that the environment chapter
should prevail for other chapters accordingly. It would be
safer to have a general provision investment chapter that
prevails, see Page 3 article 2

| think we should make a cross reference to both,
because most of the conflicts that have occurred in the
past were of a private state.

They would look into the investment chapter rather than
the environmental chapter because that is where the
dispute settlement lies. Therefore, | think some kind of a
cross reference should be made but that stronger
language should be considered in the investment chapter.
I wish to return to the previous question. Both parties have
an obligation and you want to be careful about non
violation complaints. They shall not be considered as
infringing legal obligation nor benefit their party which is
expected fto accrue under provision x of dispute
settlement.

Next point concerns the opportunity for public
participation. We have to go back to our local law. Khun
Bantoon can actually help me on that. The Thai law
recognizes only public hearing, unfortunately. So we
would like to add that for whatever investment that has
been committed to our country. We would like to

undertake a public hearing to ensure that the concerns of
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the people and community be accommodated. We would
like to confirm the obligation of investors. | want the
investors to suspend their operations without delay if there
are complaints and the investigation must be carried out. It
is the right of people to receive compensation if there are
any damages inflicted. And by doing so again, we would
not want to be sued.

Now in the eighth year of the constitution, we have not
been able to come up with a single law on this matter. So
it is our own problem. | look at this as being a transition
period. So somehow | think we need a weak language on
this because, otherwise, if it becomes an obligation for us,
we have no law to rely upon. So somehow we might need
to make a reference in our draft that we intend to bear in
mind the constitution.

| have prepared a first draft. At the meeting we agreed that
the investment may worsen the impact on our natural
resources, environment, and public health.

On the question of public hearing, is it the practice that
each side say either yes or no? What doe your law say?
Can the public hearing make a decision? On what basis
can our people call for a rejection? We need something
that will allow a decision from the people. You know when
you say the community, it implies the right of the people
fo reject. How can the community make a rejection? What
is the mechanism? Who is the community? Who is the
leader? What is the size of the meeting? Composition of
representatives? Details of the party or the local authority?
These are some questions that would need fo be
specified.

We can refer to local law.

There are weaknesses in the world legal procedure
framework. Actually, we do not have a public hearing law.
What we have is just a very broad guide line from the

departments. That is all. Because of this, there is a gap.
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We are afraid that foreign investors can exploit this. For
the ordinary investment, we do not think this will have a
strong impact. We are more concerned about the natural
resources exploitation like in mining or some big projects
which affect the natural resources. This is why we need to
discuss this issue. | agree with you that to address the
problem, we need to find a clearer committee. How would
we define it? We do not have our domestic law to identify
such terms. So this is the basic problem.

Can we refer to the local government, the local body until
we have the law? You want to be protected and you need
fo be protected.

If the local government is sufficient, then you trust them.

| think the point here is that we do not have the specific
law to do that. Therefore, we need to make a reference in
writing to participate under the constitution. Regardless of
who makes the decision, we would want some windows
when writing to participate. No matter what the future legal
regimes would be, we do not have anything better in
place.

But this is your chance to specify here. It is one way. Draft
the law here in the manner you would like to see it.

I think it is important to propose any regime that we still
lack. We do not know how many years it will take for the
text to be developed. | think the key point is that whatever
happens, it might affect local conditions. We want the
people to have the right to participate.

In future, when we have such a domestic law for public
hearing and public participation, that will be a category to
be complied with. But the point is that if we do not put any
effort here, there will be problems because we already
know that this country is faced with weaknesses
regarding the multinational exploitation of our natural
resources. This creates a lot of impact on the community.

We need to bear in mind the complexities of the social
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structure.

If you aim to fill your local law and you want to use the
FTA to give your people rights that they do not have under
local law, then, yes, we can be specific and write down the
ideal consultation mechanism and decision making
mechanism. But if you just want to keep it vague and
leave it until one day you can obtain good local laws, then
you are just descending according to local laws, consult
people and have them make the decision. But if you are
aiming to make law here in which you do not have any
consultations, your decision may take a long time to make
the law or might make a law that is not adequate. Then
sure, make the law in the very specific way. But one of
your objection | can foresee is that the first sentence is
quite vague in the sense that may worsen the impact. It
could be that a Thai shop managed by one person to sell
soap and toothbrushes in the village might bear the
adverse impact. So some people may object and say that
it is too broad, by asserting that that it has no minimum
level of investment in monetary terms.

I think there are two points. First, | would rather see
something in a more positive light. | would have
references to changes that require public hearing period or
require public participation. In terms of local law and
regulation, we do have frameworks as EIA and SIA.
Those mechanisms do not yet have specific laws

I would like to come back to the point that Sonya and
Jayati kindly commented earlier. | think | would like to try
to find a way out. | see your point. | think we really have to
do that. Otherwise, you think that we would need a law to
be successful first.

There is a good point and a bad point. | understand
particularly on the negotiation table. | am just thinking

about the point of the local government.
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We may step back and ask ourselves what do you want to
achieve with this provision? | doubt that the US will accept
this. | just returned from a meeting in Washington where
we met with US NGOs which lobbied Congress about US
FTA. | tried to get the Congress to vote against or add that
provision in. So if the US NGOs particularly environment
NGOs were aware that this was the provision that
Thailand wanted in the FTA, that would be the negotiating
position of Thailand. But should that be rejected by the
US, that would be a powerful tool for lobbying because
you will show that to the environment NGOs and the US.
Now, this is a very reasonable position. Why is our
government rejecting this? If this provision is not in the
FTA, the US government should vote against that,
because it is detrimental to the environment. So in some
way, a very strong word in the provision, even if it does not
get into the FTA, if it somehow becomes public like the IP
chapter text, that is the Thai position despite the US
rejecting it. Then that would give you a different rule. You
can use it in a different forum. You can put in the
newspaper. You can get NGOs to lobby. So you might
want to think about the purpose for this document, such as
asking what do you want this document to be used for.

At some point we can actually use this text fo put pressure
on the US through NGO. | take the point that you know
what we want to take from this document or what we are
working on. But | am sure at some point we can put
pressure through the civil society who are protesting every
time they are here.

I think we are deciding an agreement or specific language
that would allow us to bring investors to comply with local
laws whatever they are, right? That is our objective. We
are not deciding an article against a foreign firm or in favor
of a local firm. So the idea is to make sure that anything

that would have significant negative impacts would allow
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for rights to participate. We can go as far as that but not to
the point of making a decision as it is in the law. Secondly,
I would like to add to your last sentence. There is a
rejection which goes on and on, and that it should not add
something like - it should not constitute a compensation or
something.

The legal action covers compensation. If you say - shall
not give rights in term of arguments, maybe, rights to
pursue for the legal action, then, that includes
compensation because that is the only way you can get
compensation. But on that sentence, you may want to add
against those affected - people and community and the
party as in the Thai government. As for the last sentence
about being sued against affected people, community,
party - should also add - not withstanding anything else
in this agreement, the Thai government will be sued
under the FTA. But you might also want to add not
withstanding anything else in this agreement. No, it is not
good in that sentence because you have no rights to sue
anything else in this agreement. This means that anything
in investment chapter or environment chapter or any
chapter does not overwrite. The question is whether
Thailand has signed the bilateral investment 3D with
anyone? Because if Thailand has signed bilateral
investment 3D, then you may also want to exclude that
and say - not withstanding anything else in this
agreement or any other agreements, international
agreement - . Because, otherwise, they will sue under
bilateral investment 3D. But it depends on how broad
you want that exception to be. Bilateral invested 3D with
the US has ended. Is there any other agreement that they
could sue under? The US could sue Thailand and you
want to exclude. That is what else you would sue. No one
has used anything else in this agreement or any other

agreement involving the party.
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Provided maybe you should specify, - shall be provided
by.

But if your constitution is not very strong and you want to
go beyond that, this is the chance.

But you cannot go beyond.

You can.

This would not be inconsistent with the Constitution. When
proceeding with compensation, if there are no written
provisions, our laws will be weak, particularly in
addressing the adverse impact.

You could always say something like affected public
participation if you want because it means you are hurt
and take into account what you say. But you can go
beyond your constitution, if you want. | mean it is not
inconsistent with your constitution because it includes
what your constitution says and goes beyond if you want.
Effective participation? No. Then you go to the court and
fight it out. You say | was not hurt. | was not consulted. As
soon as there is one complaint, they have to suspend
operation.

When you say suspend the operation, that could mean
permanently or temporary. You might want to specify that.
I like temporary until their complaint has been resolved
and the compensation paid or until dispute has been
resolved. Yes, but that could go on forever. Then there
could be an appeal.

Hope everybody is happy. Never mind, we can go for the
maximum. So if there are any complaints, the operation
has been suspended.

I mean in legal term, we do not use the stakeholders. It is
too broad. We are going to accept as a lawyer. | am not
going to accept that unless you are drafting the UN
resolution that you want to apply to everyone. Yes, that is
OK. But if I were you, | would change as what interested

person with a legally interest, legally recognize interest
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whatever. But interested person can be any one.

I see your point but I think it is too broad.

If you have an ambiguous provision in your text and it
comes to dispute and you go to the court and the court
has interpreted what that word means, they will look at
the surrounding circumstancial documentation which
would include the negotiating history. And that would
include the proposal that each side has made and that has
been rejected. For example, if you propose something like
this - that the US then rejects but you then say OK. Our
fall back position is some broad phasing that we should
allow as to implement as our domestic law. The fact is that
it has been rejected already in the negotiations may mean
in your domestic law, you could be sued and lose. So |
think it is correct or maybe | am wrong about conventional
law of treaty parity documents. | do not know that you
cannot dictate the whole court of negotiation but it may
affect the strategy you have. If you want to propose
explicit things that you know will be rejected because it is
so idealistic, would that mean you can probably not
implement your domestic law by some draw back of
flexibility? Or if you go the other way and be ambiguous
in the FTA text, then we can at least still apply our
domestic law. The problem then is if you think your
government here is not going to implement domestic law
that would take advantage of the ambiguous that you have
left in the text, then | do not know where the stop is. The
international court will decide what your obligations in FTA
are. And they may consider in circumstance.

Next, it is enforcement of environmental law which is the
key of the FTA and the US wants us to make sure that we
enforce our environmental law effectively. We want to
recognize each party. Of course, Thailand has a lower set
of level of protection. We recognize each party has

different levels of environmental law and will retain the
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right to exercise discretion which reflects enforcement of
environmental law. More importantly, failure to enforce
environmental law effectively shall not give the right to
legal document - that is legally valid?

It seems almost like the text that the US has almost
actually accepted. | think on the page 1, article 2, 1A and
B, are the classification failures to enforce that do not give
rights to legal action. | do not know quite how those go
together. But it looks like the Thai proposal in 1A on page
1. It is a great phrase that basically allows you to do
anything you want even though the FTA is there. So | think
that should be OK.

If Thailand gets it, that is a good safeguard.

Failing to enforce effectively would be the key argument
for them to sue us.

Next, | have only 2 left. First is that environmental
concentration. In the previous version of the FTA
argument, | had a chance to have a quick look. It does not
say anything in that. But | think in this version, it does say
something already on page 7. But | am not sure whether
this is enough. Shall we go through it together right now?
What is the ultimate objective of this consultation?
Generally, for developing countries, we assume that it is
going to be the US that sues the developing country for
non compliance. | do not know how you feel about taking
legal action against the US. But if the US sues a
developing country, that developing country would want to
delay the process as long as possible until actually found
guilty and have to pay compensation or face the
imposition of trade barriers by the US. The general advice
for that developing country is to prolong the process as
long as possible.

I think we share the same view that we would like to
prolong the process of dispute settlement until the last

resort that we have to go to the court or council or the
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committee.

We need some provisions in the environment chapter that
forces the US to transfer technology and respect corporate
social responsibility.

The corporate social responsibility should be good in here.
I do not think the US. will accept it.

That is a sensitive issue for them.

Thailand is a party to MEA, whilst the US is not. So we just
want to make sure that there will be the recognition of the
MEA. It is that one party and the other is not. In the event
of any consistency between this agreement FTA and the
obligation MEA, there will be something that has to be
considered. First, the non party would respect the specific
obligation that you see in “A” in specific delegations in the
MEA. Second, both parties agree that nothing in FTA may
affect rights and duties to implement obligations arise from
MEA. Thirdly, both parties agree that implementing MEA
shall not give rights for further legal action.

The Thai suggestion says nothing in this agreement that
shall prevent the party from dropping or maintaining major
necessary rights that implies obligations to the
multinational environmental agreement with respect to the
other parties or party.

On MEA and its transboundary nature, we can draft some
language that addresses this issue. We should not treat
the emission of green house gas as being local issue
because it is a transboundary problem. Both parties agree
that transboundary environmental issues have to be
addressed in a manner according to the nature of the
problem. Thereby, emitters have to be responsible for the
emissions unless agreed otherwise. We would like to

address this issue as a transboundary issue.
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Thailand is a member of the Kyoto protocol but the US is
not. Whenever there is a kind of investment, of course,
green house gas is produced and it is not actually the
green house gas ownership. We have to make a report
like an inventory of green house gas every year. The
transfer of that green house gas from the owner of the
investment should be considered, not our own local green
house gas emission. It is like their export of the green
house gas. We will have to raise this point, not just only in
the case of US but we should raise this in Chapter 11,
because there are so many foreign direct investment
which come with this green house gas emission. Every
country in Kyoto protocol has an inventory like accountant,
we call accountancy, whatever we call balance sheet or
something. And now we have to accept this green house
gas transfer by other countries.

Can you say that the investors of both parties agree that
transboundary environment have to be addressed in the
manner whereby investors bear the responsibility or are
regulated in accordance with the parties to international
freaty obligations?

As Thailand has already signed the Kyoto Protocol, we
can refer to it.

I am talking about emission green house gas inventory. |
do not think we have to refer to the Kyoto Protocol. In
UNFCCC, Thailand and the US are both member parties
to the text. So we have ground for negotiations.

In the year 2012, we will be. It has to be a new negotiation
and we may need the commitment if we emit over the
limit. Under UNFCCC, we have to make a report. Under
the Kyoto Protocol, we are committed.

I do not know the Kyoto Protocol law but | doubt that under
the FTA framework you can transfer something that is
legalized by the Kyoto Protocol. Because the Kyoto

Protocol will probably eventually specify how you account
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for whose green house gas.

But at this point, they have not talked about investment.
This is why | said we should raise this in chapter 11
because they talk about only the emission that has been
produced within the local boundary.

My concern is whatever we decide here could be
inconsistent with the Kyoto Protocol. We can get round it
by saying something like - subject to the Kyoto Protocol as
amended or subject to the international agreements. So
when the Kyoto Protocol does eventually and hopefully
specifies that green house gas is made by invested
account in their own country, then this will automatically be
taken up in the court. One way to phase it would be
something like - whereby investors are regulated in the
court with the Kyoto Protocol as amended party. The party
to international obligations would bring in the Kyoto
Protocol. But if you want them to reduce emission, you
could have another exception to national treatment. You
place it in your schedule to the investment chapter and
you say Thailand makes a reservation with respect to
national treatment which means that we can strongly
require foreign investors to cut green house gas emission
than the level we impose upon local companies. You can
always have the explicit exception. This one allows the
accounting to go according to the protocol, hopefully one
that is amended correctly. And then the other one would
be to force them to emit less with exceptions to national
treatment. | think it would be quite hard to negotiate
exception national treatment. It would be in the schedule
as an exception in investment chapter. As an exception
international treatment to investment chapter, Thailand
reserves the right. | think we already discussed having
general exception international treatment to require foreign
investor to apply higher environmental protection than

Thai companies.
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Transnational investors have to apply their own laws.
Thailand reserves the right to require investors to apply
higher environmental protection.

| wish to wrap up the issue and propose specific language.
I think it is not disputable to say that emission of green
house gas is a transboundary problem. Secondly,
Thailand and the US are both parties to the UFCCC,
though the US is not a party to Kyoto. If you propose
something that they are not party to, they do not care. But
if you address the fact that they are both parties to the
UFCCC, they have obligations. May | propose a language
that recognizes the transboundary nature of green house
gas emission as well as increase investment as a result of
the Thai-US FTA.

The US has been proposing the technology approach to
solve the problem. So we must put their words into this
text which they cannot reject. And we do not have to write
anything else about technology transfer because once
they have that obligation, they will try to get the best
technology into this country in order to reduce their own
obligations. Otherwise, they will bring in the lowest
technology because it will appear in our account and not
their account.

We found that there are problems with industries such as
the automobile and electronic industry to which the US
transfers their investment. They almost industrialize the
manufacturing process in their country and transfer this to
the country like Thailand. So the problem is the way they
also transfer hazardous waste. This is not just only in
terms of pollution. Under the EU directive, the country is
under the extended producer responsibility. The country
which produces have to take responsibility for the waste.
We are the country which produces, not the US. But the
US is the owner of the industry. So now we have so many

electronic and automobile industries but we have to be



NANWIN 3-120

Dr.Sitanon:

Dr.Sitanon:

Thanpuying Dr.Suthawan:

Dr.Sitanon:

Thanpuying Dr.Suthawan:

Sanya:

Dr.Sitanon:

Thanpuying Dr.Suthawan:

Dr.Sitanon:

Thanpuying Dr.Suthawan:

Dr.Bantita:

responsible for the waste. So this is another issue which is
very important to address.

We do not have the law covering green house gas emission.
Europe normally gives us two options. Either you bring
the waste back or you pay for the treatment cost. The
point is that if we do not have local law to deal with this,
we need to draft the law. You said you can pass the law
So we can charge them and recharge them.

Even though we charge them, it would not cover the fee
because we have to pay the EU. So we have the pot
charge for treating but at the same time charge them for
what the EU charges. The waste has to be come back as
treated.

You have 2 options. You do not bring back the waste but
you pay for the treatment.

In that case, we let them pay for us. Is that right?

Under the EU, it is the company which pays for the
government. Therefore, in the case of Thailand, it is not
the Thai government. That is a good start.

In other words, the cost is internalize.

We are the ones who export products to them and then
the EU will charge us. Is that right? How can we use the
domestic law to charge the US?

If the US exports something to us which we have allowed,
we can charge them.

We are exporting to the EU but the product is actually
owned by the US which invests in Thailand and uses us
as a production base.

| think we all agree that there must be a new element
somewhere along this line. There are many difficult
inconsistencies between chapters, the environmental
chapter as well. We need to make sure that the content of
the environmental chapter benefits Thailand and make

cross reference as well in the investment chapter.
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Professor Lawan used to raise the question about the
inconsistence between the Chapter. She said that the
Chapter itself is not inconsistent.

When we discussed the mechanism to enhance
environment performance, we agreed to use the word -
strongly encourage than required.

We agreed to put forward this suggestion on creating an
environment conducive for adoption of clean production.
Perhaps we should include some wording along the line to
promote capacity.

On the MEA, we have placed some clause to that effect.
In case we have to implement obligation as stated in MEA,
that should not be considered as treating legal obligations.
We also talked about the rights to raise the level of
environmental protection.

Do you want to add socio-economic such as the effect on
the income of the local people?

I think the only keyword here is that | want to see the right
to participate. It could be in the form of a public hearing.
Your last sentence is already broad on the protection
investment chapter. So protection investment chapter is
appropriation. And that is already broad.

For me, whatever you decide here depends on whether or
not Thailand will accept the environmental chapter. The
community is basically a preliminary restate to enforce all
dispute settlement. And that dispute settlement only
applies to the article on the first page about failure to
enforce your own laws. On page 5 of the Thai-US
proposal, the implementation review progress gives
political opportunity to impose pressure on Thailand.

The proposal is to oversee the implementation of this
chapter. But from the Thai perspective, | think we would
like to see the advisory body present a recommendation

or something softer than that.
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We do not want them to be that active because we found
that they should have the right to tell us what to do to
make a decision as to whether we are affectively or
enforced the law or not. But if we intend for the law to be
effectively reinforced, then the committee may have this
power.

This is the environmental chapter, right? It is the separate
committee so if you think the corporation and
environmental chapter is going to be good, going to
involve technology transfer to Thailand, good stronger
environmental practice that you desire, then that will be
good if you have a joint committee. You have limited the
scope to reviewing the implementation of the corporation
aspects of this chapter.

Can you just change this to make it basically point 3 and
4? The good thing about this count community is that it
supports the promotion of public participation. In
overseeing and reviewing the progress, this council can
meet within the first year and that the idea is more in terms
of disseminating.

You got point 3 and 4. | only want public participation.
Woman

It appears you have 3 options. If you want the community
fo do something positively, then you have a committee
that meets often and possesses decision making power.
Second option is a neutral one. Public participation is
harmless.

Third option is for the joint committee to review the
implementation of the whole chapter. The has no decision
making power. You may specify that the committee meet
at most once every 10 years.

If you lose the first 2 options, you end up with the third.
Whatever committee, they also have environmental
consultation. They will be the ones who will be negotiating

the dispute.
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They say it is our own problem, is that right? As we cannot
enforce the law, they might use the investment chapter to
sue us. What should we do? Can this committee do
something about this?

The US mining company comes to Thailand and causes
pollution. We agree that this is damaging and we want to
address this issue. The only enforceable provision in the
environment chapter is on page 2, article 2.1 A which
means if Thailand fails to enforce its own laws, then the US
can sue you. So in the case where the US mining company
has caused pollution, | think Thailand would want to
enforce environmental laws. So the US will not be suing
Thailand on this, unless you could say the US would not be
enforcing its environmental laws. It is assumed that the US
has environmental laws that affect the US company. If that
is the case, Thailand could sue the US, but | do not think
that is the case. What would happen if the US mining
company should sue Thailand for expropriation under the
investment chapter? That would go under the invested
state dispute settlement which has a different time period.
There is the last provision on page 9, number 3 which is
already contained in the Thai proposal, that says nothing
in the agreement to prevent the parties from adopting or
maintaining majors should Thailand wanted to say that a
US mining company is inappropriate under a multilateral
environment agreement. Should the US mining company
reach an agreement on antipollution, then Thailand would
say you have an obligation to clean up. That would save
you from expropriation.

In the dispute settlement process, there is only the issue of
status. Normally, we would say it is good to prolong the
issue status. Usually a developing country that is being
sued would go to court until found guilty and you have to
pay the fine and face tariff free trade barriers. If you think

you are going to be sued under this chapter and you want
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to delay the fine or judgment day, then it is not a problem
to have some kind of committee involved.

If they want to have this joint body, | do not mind. | agree
with Sunya that they should have limited mandate forcing
on corporation so that we can benefit from a joint body.
Otherwise, if you have your own body and you discuss
among yourselves, | think we would make use of having
such a joint body to benefit you. | agree with Sunya that we
would discuss its mandate, on promotion of the
corporation, and exchange of best practices in the manner
of partnership.

| think that should be our bottom line.

Yes. And no comments or anything on effectiveness of
enforcement of our own law.

I would go for the first option. That is each party has
established its own committee and that committee will
become a contact point for the implementation of the
chapter. This will be consistent with the first article that is
each party has the right and the commitment to follow its
own domestic laws. Having a joint committee would be a
violation of that principle as contained in that agreement.
This means that the joint committee can infringe on the
operation or the enforcement of the laws, either directly or
indirectly. So | would go for the separate committee being
the first best option.

The second best option has already been discussed
should we decide to adopt it. Then it has to reduce its
function to serve as a contact point for exchange of
information during the consultation period. The reason is
that we can always explain the reason that if you can
enlarge responsibility to include monitoring and evaluation
of the performance, then you violate the right to regulate
your own commitment. But the other idea is that if we have
a joint committee, | think the joint committee could meet

regularly but with different mandates.



Dr.Sitanon:

Prof.Ghosh:

Dr.Sitanon:

Sanya:

Khun Bantoon:

Sanya:

Khun Bantoon:

Khun Bantoon:

Dr. Lawan:

AANBIN 3-125

I think if we have a joint committee, we can meet as
frequent as we desire. But you have to control the agenda.
Just make sure they have no power.

Right. But | disagree with you about the 6 months or the
60 day period. Because | think our environmental
problems require very prompt response. How many years
already has there been no action taken. We need
immediate response to the problems.

You are more likely to get something in the US FTA. You
are more likely to get the US to agree. The only other thing
| have to add are issues that have an impact on the
objective of the dispute.

From my perspective, | would like to use this proposal as a
strategy to negotiate for another chapter that the US
demand Thailand to be a member of MEA especially in
IPR chapter.

Should you want us to join the PCT, so must the US.

Right. Assuming that the US will say no, we also say no.

The US proposal may request Thailand to ratify 8 international

conventions regarding IPR protection. Each party shall

ratify or exceed to the following agreements.

| am concerned that once we fail to implement our law
effectively, the US may use that case to protect our goods
that are exported to the US market.

So, we have to limit our objective to express this idea in the text.
Good morning. It’s great pleasure for me to be invited to
be the moderator in this morning session on FTA in
developing countries. We will focus our attention on
investment and environmental related issues. First of all, |
would like to introduce our speakers. First, Professor
Jayati Ghosh. Professor Gorsh is the chairperson of the
center for economic studies and planning at Jawaharlal
Nehru University, New Delhi, India. Professor Ghosh also
serves as executive secretary of International

Development Economics Associates, a pluralist network of
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development economics from 80 countries, of which
Professor Pasuk Phongpaichit is the chairperson. Our
second speaker is Ms. Sonya Smith. Ms. Smith works as a
lawyer at Third World Network, assisting developing
countries especially in the area of intellectual property
laws. She also studied biochemistry and economics.
Before we start, Dr. Sunny will make a brief introduction of
this morning section.

Thank you, Dr. Lawan. Let me spend two and three
minutes to wrap up what we have discussed yesterday.
Yesterday we started with the idea how to make some
comments to be used as remarks for negotiators,
particularly for those who negotiate in the environment
chapter. After a thorough discussion, we finally came up
with eight points. We actually concluded that we would
draft a legal text for the negotiators’ use. Whether they
might use it or not, it depends on them. But at least we
have done our job. Dr.Kengkarn is now editing the
documents. | would like to summarize the five points we
discussed yesterday which were related to the investment
chapter. First, with regards to the commitment made by
both parties, according to which transnational investors
are required to apply at least the same or better
environmental standards as stipulated in their domestic
laws, the meeting agreed that this part should also be
moved to the investment chapter so as to make it more
consistent. Second, concerning the issues of consistency
and non-compliance performance that would be included
in the investment chapter, the meeting was of the opinion
that it would prevent us from breaching the national
treatment concept. Third, the meeting agreed that non
violation complaints or provisions should also be put in the
investment chapter. As far as public participation is
concerned, we agreed that in case of adverse impacts

which occurred from any investment, investigations had to
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be carried out, and the language had to be used from the
investment chapter. We also discussed the issue on
compensation that should be provided by the investors.
Fourth, concerning the MEAs, and | think this is the most
important point, we think that Thailand is a party to MEA,
whereas the US is not. We have to do something in order
to implement our obligations of the MEAs. We want to
make sure that we will not be sued by the US and that
should also be put the investment chapter as well. We
also discussed the definition of investment and investors.
Fifth, we discussed the possibility of waiving the
requirements with regards to the protection for investors. |
will summarize our discussion in writing and will distribute
it to all of you later on.

Thank you very much. | will now turn to professor Ghosh
to make some comments. Yesterday we discussed the
definition of investors and investment. The fact that the
definition in question remains too broad will create trouble
fo host countries especially with regards fto the
consideration of indirect expropriation made to the
investors. Therefore, | think we shall start with this issue.

| haven’t seen the definition in this purposed investment
chapter. It does not look like we have the purposed
definitions of anything, including no definition of investors
or investment. But | agree that it is too broad. To update
you on our yesterday’s discussion, the reason why we put
that first sentence there was because we were concerned
that if the investors’ companies came to Thailand and their
operations caused detrimental impact on the local
community and the Thai Government wanted to sue them
under the Thai domestic laws for damaged environment or
anything else, but the investor was not a corporate in
Thailand and had no assets in Thailand, it would be
difficult to force them to pay appropriated compensation to

the people affected. So that was the background for why
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we were trying to make that a requirement to the definition
of investors and investment to at least having a
corporation in Thailand. Do you think that would help?
According to traditional or conventional bilateral
investment treaties, we will have a narrow definition of
investors and investment and especially on the question of
who can be the investors and what will be regarded as
investment. Both the investment and investors making
direct investment must be legally approved and legally
established in the host country. That is one point. The
second point is about indirect expropriation. The question
is which of the expropriation is indirect. Another question
concerns compensations made by the host country.
According to the FTA text, the host country has to pay
compensations before the expropriation takes place. The
third point is our concern about the broad definition of
investors who invest in securities’ markets or make short
term or partial investments.

You asked whether we could find the definition of
investors and investment. Unfortunately, we have not
received that section yet. It is very difficult to have access
to all these texts. | agree that we have to start with the
definition but we also have to try to relate them to all the
environmental issues. Therefore, | think we can have a
look at what we have started, for example, at what is
shown now and try to see whether it works.

There are a lot of provisions in the investment chapter.
Another possible way to do would be to go through the
provisions, article by article in the investment chapter and
see which of our proposals fit. The other way around
would be jumping back and forward a lot through these
texts, and will be repeating. There are a lot of proposals
are related to expropriation, for example. It is up to you
logically which way you want to do it. | find easy to

remember a few things and go through these one by one
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than to remember all of these and go through those. There

are more provisions to memorize.

We have already identified five issues from the
environment chapter. | would like to suggest that we go
through these issues one by one. Something may come
up in between while we go through these points. If this is
all right, I would like to invite you to start.

I have suggested that we start with the discussion on the
definition of investment and investors. This is because the
definition and questions such as who are the investors,
what can be regarded as indirect expropriation, admission
modalities as well as incentives within the investment
chapter are closely related. | think we shall look into these
issues by focusing our attention both on investment and
investors as well as the environmental protection. Then
we will move on article by article. | would like to propose
that we now look at the definition and the issue on indirect
expropriation. After that, we will discuss who can be
regarded as investors and the admission’s procedure.

Finally, we will discuss related environmental issues.

We have not gone through the text yet. There are actually
five areas which we have already identified. Shall we try to
do that first?

| would like to add to the question of the definition of
investors. One of the issues about which | was not sure
until Sunny told me concerns the US’s pushing for covered
investment which includes portfolio and financial
investment. Covered investment would be very
dangerous. You have to go for direct investment but you
need to define it very carefully, especially if “direct” means
anything more than 50 percent ownership by that
company. You also have to be very careful when defining

the term “direct”, otherwise you will get a lot of portfolio
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people coming in as well. | think that is quite important.
The second issue is the national incorporation. | complete
agree that the company has to be a legal entity in
Thailand. In addition, to benefit from the FTA with the US,
you will have to specify that it is a US company that is
coming in. It is an issue here because a number of US
companies are no longer US companies. So it should not
be the companies that are formerly registered in the
Cayman Islands that can benefit from the FTA. Therefore,
you need to make a legal provision for that. You have to
take account of that possibility that actually non-resident
companies also get the benefit of the US FTA. | think there
are three issues of which you should be very careful. First,
keep covered investment out. Second, define the direct
investment? What are the companies that would be falling
into that? What are the criteria? And third, when can you
exclude people?

Generally for the developing countries, we do worry to
include portfolio foreign investment because it means you
have to protect all of the stockbrokers or share traders.
But | guess from the environmental perspective, even
direct investment is a problem because that is your mining
company and your logging company, your resource
extraction industries that come into Thailand and are direct
investments. Unless you exclude all investments and have
no investment chapter, which, | think, South Africa had
tried in the US FTA negotiations and the US said they
would have neither FTA nor the negotiations. So now they
had to agree to some investment chapters. | think even
direct investment will have an impact on the environmental
provision you want to have. But | just want to ask the
people who work on the environment here what impact for
including portfolio investment, stocks and shares could
have on environmental measures you want to take. To me

from the outside, it looks like direct investment is more
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dangerous to environmental measures. Of course, you
want to keep portfolio investments out anyway for other
development reasons. Thailand should not have to protect
people taking a risk when they invest in the stock market.
But | want to check whether | am missing something,
whether portfolio investments are particularly dangerous to
the environmental measures we discussed yesterday.

A problem concerning the definition of investors is the
question of the nationality of the investor who must be a
national of one of the Parties. However, there have been a
number of economists who act as consultants of the
negotiation team who argued that no matter whom they
were and where they came from, they were investors as
long as they were legally established as an entity in the
home country, then they could establish themselves and
invested in Thailand. This idea is very dangerous and
Thailand accepts such idea. In other words, it means that
Thailand has to protect investors of other countries, even
though those countries have no reciprocal commitment to
Thailand. With regards to the definition of investment and
investors under the FTA, we still do not have access to the
actual text. We have just been informed that the word
covers both investment and investors, but there has been
so far no concluded or concrete definition of such word. As
far as | know the Thai negotiation team has put the word
direct investment but | do not think the US will accept it.
So this is a problem. Besides, the standpoint of the
government is to accept what the US considers as
essential for the realization of the FTA negotiation. This is
another problem.

This is the definition under the investment chapter but
actually there must be a definition in the first chapter,
which is the preamble. And we have never had access to
that particular text. This is only the definition of investment

under the investment chapter. Even under the investment
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chapter, the definition is already broad enough to cover
everything. It is a terrible definition. | am sure the US will
insist to use this definition. The US has never changed the
American FTA model.

It is in a final draft of the investment chapter that the
Parties agreed that a definition would only appear in
travaux preparatoires, which would be used later on as the
definition. Both parties also accepted or agreed that the
definition had to be interpreted accordingly. The definition
in the travaux preparatoires will be deleted and will not
appear in the final text. Travaux preparatoires are
internationally accepted at the moment the Parties
concerned have accepted what the definition should be. It
will serve as a guideline should there be a dispute arising
from the interpretation of the text of the treaty. That is
another dangerous issue.

Do not try to change everything.

While negotiating a treaty, should the Parties be of the
opinion that there exists a possibility of any interpretation
problem that may arise in the future, the Parties may give
definitions of the issues in question in the form of
footnotes in the draft text. However, these definitions as
appear in the footnotes will be deleted from the final text
and inserted in the so-called travaux preparatoires. The
definitions in the travaux preparatoires are legally binding
because both Parties already agreed on them. Therefore,
the definitions in the travaux preparatoires will also serve
as a guideline for the interpretation of the treaty. And this
is why | do worry about it. As you know, each chapter of
the agreement is negotiated separately and the definitions
in the travaux preparatoires are not in the final text, which
means that negotiators will have the knowledge only of
their chapter and will not know what has been agreed
upon in other chapters. This situation can create a

negative impact on the Thai government.
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On the Thai side or the American side? On the American

side, they would know it.

On the US side, things will have to be approved by the
Senate before the negotiation takes place. But on Thai
side, every text is regarded as confidential. The Thai
negotiation teams have accepted that they did not have
either time to study or knowledge of the content of each
particular chapter.

Do we deliberately do that?

Naturally and deliberately.

Do you mean that the Thai side has not been prepared
and that each Ministry has been left to do it separately?
Naturally. The previous chief negotiator once said that
they would try to coordinate and communicate with one
another. And yet, they never did that in practice.

What is the justification for secrecy? Why should it be
secret?

We keep asking the negotiation team the same question
because we think that it is a very important issue which
directly affects the interest of the country and its sixty-five
million people. The negotiation team said that this was in
accordance with the Thai law governing confidential
matters of State.

The Prime Minister refused to discuss this issue in the
parliament. The government was under pressure to
present what it was planning to do. But the Prime Minister
refused to reveal it, by saying that without secrecy, the
negotiation could be jeopardized. Therefore, he wanted to
keep everything secret.

In fact you can use that to make your position stronger.
That was what the US did. The US said that it would not
pass the congress. So we have to do the following thing.

We are actually undermining our own bargaining power.
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We will move on to the second point which is related to
natural resources and the implementation of Thai laws on
investment. Under Article 2A, the US actually requires the
Thai government to be liable to State’s responsibility even
beyond the international laws. For example, should
American investors’ companies or factories be destroyed
either by the people like in the case of civil strikes or by
public violent incidents such as coup d’Etat, the Thai
government would still be hold responsible for any
damage caused to such investors, even though the Thai
government has already done its best to offer its
protection against such incidents. This is a problem which
is caused by the broad definition of the investors and
investment.

Another article concerns the US request to be allowed to
exploit natural resources. The US’ overexploitation of our
natural resources may cause environmental problems to
our country. But under the FTA, overexploitation problems
are not environmental problems.

With regards to the definition of disputes arising under the
investment chapter, any dispute arising under such sector
is regarded as disputes arising from commercial activities
or transactions. This definition is related to article 1 of the
New York Convention. Under the said Convention,
differences which arise out of legal relationships, whether
contractual or not, are considered as commercial under
the national law of the State. We do not have any
guideline for interpretation of existing laws concerning
non-commercial disputes. Normally, we have to first define
what kind of dispute can go to arbitration. But under the
FTA such clause only mentioned that every dispute that
arises under this section will be regarded as dispute
arising from commercial activities and transactions. So it

will be ultimately considered as a commercial dispute.
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In the FTA, there is a chapter on dispute settlement which
is separate from the investment chapter.

No, it is incorporated under the investment chapter. And
as | have just explained, we are forced to accept the
definition of dispute under this section. | think there are
different types of disputes and each category of dispute
should have its definition. In the EU, disputes which are
related to public interest or public services do have a
distinct definition. Even though State’s and investors’
disputes can go to arbitration, we think that environmental
disputes should not be put under the investment chapter.
In other words, we will define what an investment dispute
is, and what is not. What | am trying to say is that we
make a separation between different types of disputes.
The article 25-10 stipulates that any dispute which occurs
under the investment section will be considered as arising
from commercial transactions. It also refers to the New
York Convention which means that Parties in commercial
disputes can go to arbitration. In this article, there are no
exceptions for non-conforming measures or whatsoever.
In the long run, it will give rise to problems of
interpretation. Suppose we claim that it is already in the
non-conforming clause, and there is no enforcement. But it
covers the whole chapter. Therefore, we will have to make
an interpretation whether it can cover the non-conforming
clause or not. This is the problem. Sonya asked whether it
would help if we made narrower definitions, which covered
only direct investors and direct investment. | think only the
definition of direct investment can be narrowed down.
Earlier we wanted to distinguish public issues from
environmental issues. There are State-State disputes and
Investor-State disputes. Likewise, there is also a dual
procedure. This is because there are 2 types of
responsibilities: responsibility of State towards the Parties

on the one hand, and responsibility of the State towards
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the investors on the other hand. This is very dangerous.

In the investment chapter, article 2, the US has proposed
that in the event of any inconsistency between this chapter
and another chapter, the other chapter shall prevail to the
extent of the inconsistency. This is the investment chapter,
page 3, article 2. Could we use that to say dispute
settlement is overridden by...?

All people anticipate that there is actually oil in the gulf and
they come in to extract it. You can not stop them. You do
not have control over that. Huge areas which used to be
forests have been taken by these palm oil plants. Basically
they have sold them to companies.

I have just tried to tell Sonya that there are administrative
problems at the local administration’s level. Theoretically,
local administrations should be empowered to enact and
enforce laws and regulations at the local level. But, as we
all know, our local administrations are not efficient in terms
of law enforcement. This situation will create negative
effects both on the implementation of the FTA and on the
environment. Well-wishers have suggested that the local
administrations should have their own laws and
requlations governing, for example, waste treatment
control, that the local administration should fix prices for
services and impose specific requirements especially on
companies with a ratio of 51:49% ownership structures.
But under the FTA there exists the national treatment
clause. Therefore, all these specific requirements which
we have tried to insert in the non-conformance will directly
conflict with the FTA. | think the inclusion of these
requirements is of no benefit because it will not be
accepted by the US. Moreover, the US required us to pin
point which articles we would like to insert in the non-
conformance because whatever is not in compliance with
the national treatment is considered by the US as in

contradiction with the FTA. Therefore, it is impossible to
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implement measures such as price fixing. The laws and
regulations in question, which normally serve as a security
grille against possible damages must be abrogated. The
repeal of these laws and regulations means that our local
administration as well as our numerous grassroots
communities will be left without legal protection. They will
entirely be at the mercy of foreign investors. You can
imagine all the costs which we have to bear in the future
when it occurs. Besides, Thai people will not be able to
benefit from any developmentally or environmentally
related technologies because appropriate technologies will
be a monopoly of foreign investors. The application of
imported technologies by foreign investors will inevitably
result in higher costs for other local investors. Therefore,
the local investors and business people will not be able to
compete with foreign investors. It is really a vicious circle.
It is an impasse which will adversely affect our trade and
environment as well as our economic and technological
development.

In minimum standard of treatment, these protection and
Security issues are very important. Article 5 at page 8
spells out exactly what constitute fair and equitable
treatment. This one is curious. “Each party shall
encourage and promote investments in its territory by
investors of the other Party”. Why does Thailand want
this? Is that because (Taksin) wants to invest in the US?
They can always encourage to promote investments
without having to sign the FTA.

Page 10, US points 5: “If there is any loss in territory of the
other Party resulting from requisition of its covered
investment or part thereof”. Now again, there might be
specific conditions in which you need to requisition. It
could be other kinds of national emergency. It could be a
flood and it could be a cyclone. They can be all kinds of

disasters, calamities, Tsunami, whatever where you need
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to requisition. | think the page 10 is a big problem.

What is also important is that it is actually against transfer
of technology. With regards to the point F on page 12 on
transfer of particular technology of production process. It
has a direct environmental link. It means we can not ask
for cleaner technologies. It also means we can not say we
will not accept a very polluting technology. We have to
take whatever comes. That is very bad.

Concerning the point C1 on page 16, it provides some
environmental safeguard. Earlier on page 15 C it says that
it should not prevent the Party form adopting or
maintaining measures including environmental measures.
On page 16-1, it says that it is necessary to secure
compliance with the laws and regulations that are not
inconsistent with this Agreement. In other words, it does
not give you any benefits. So you have to say that if that
is a contradiction, then this will have priority.

The US article 9 is pretty terrible because it is about
covered investment. That is on page 17. It includes all the
financial institutions and everybody, so that is also quite
terrible. | think non conforming measures already have
been discussed. Concerning transfers on page 21, this is
really quite dangerous because the definition of
investment is so broad. This is really a recipe for capital
flight. Any situation you have absolutely no possibility of a
capital control of any kind, even for an indirect capital
control. Therefore, it is an extremely dangerous point here.
There was a case in Chile where they tried to impose a tax
after the signing of the FTA. It was seen as a constraint
because the other Party said the FTA meant “free”, so
even a tax would not be possible. The US-Chile FTA was
the case which established that you could not even tax

after that. So you have to be very careful of this.
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With regards to US point 3 on page 22, it says: “Each
Party shall produce returns in kind”. This is again
disastrous because it means they can demand asset
transfers instead of just a pure financial transfer. It is
related to covered investment that is a financial investment
but it allows returns in kind which means should a local
Party can not pay a debt, then it might be forced to
transfer its assets. In the other words, they can actually
demand payment in kind. Say a company is making loss
and it can not pay the loan.

Now article 6 on page 24 says: “Neither Party may
expropriate or nationalize either directly or indirectly
except for a public purpose”. | think you must also mention
that environmental concerns are actually a part of this
public purpose. Concerning the compensation, | think Dr.
Lawan made the point earlier about the compensation that
it could not be the pre-expropriation market value. They
must have some other principles for determining the
expropriation. | find the terms of the expropriation plus
interests are disastrous. The only good thing | could see is
at the very end of page 29. That is US article 10 which
says: “Nothing in the chapter shall be construed to prevent
the Party from adopting maintaining or enforcing any
measure, otherwise consistent with the chapter”. Now the
difficulty is “otherwise consistent”. Suppose we can think
about ways to remove this “otherwise consistent”.
Considering the US article 11 on page 28, | suggest we
can bring in: “A Party may deny the benefits of this chapter
to an investor of the other Party”. If it is a non Party,
supposing we say it can also deny if this Party has been
found to behave in ways that damages the environment.
This will relate to the whole chapter. These are denial
benefits. We can say that if it is a non Party, we deny
benefits. That's among reason for the denied and it's deny

for the benefit. If it has been found to behave in a manner
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which is destructive to the environment or against public
interests or whatever, then we can deny benefits.

I propose that we turn down the whole thing, that we stick
together and conform to the rule based system. We must
try to balance the interest of every country under the WTO
which, | think, is much better than the FTA. Should we go
back to the WTO, we can discuss more thoroughly how
we can change the rules under the WTO, for example the
organization’s  management. The entire  senior
management together with the board of management of
the WTO is composed of Americans. The limitation of
equity ratios also has a negative impact on Thai economy.
Under the FTA there exist a number of exceptions
enabling us to use a series of measures. However, if we
read the text carefully, we will find that everything must
serve the interest of the investors, and nothing is left to the
country and its economy.

Article 9.2 stipulates that the Thai government has to be
hold responsible, should any implementation of its existing
laws and regulations result in any damage or deterioration
to the investors. It is regarded as an indirect expropriation.
The arbitration award is definite and can not be appealed.
Its enforcement must be immediate. ....We have pay
interest. There is no interest rate. We never know how
much it is. Concerning the governing law, they will apply
international law or the law chosen by the Parties.

The IP chapter itself is bad but there is an exclusion for
expropriation for certain things with regards to intellectual
rights, which is quite a broad exclusion. We should try to
get a similar one for environment provisions. The
expropriation article is article 6. | am sorry we are jumping
around a bit. Let’'s have a look at page 26 of the
investment chapter, sub-provision 5. It is a provision on
medicine. This article is not applied to issue a compulsory

license in relation to intellectual property rights or to
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revocation in intellectual property rights. This is an
exception to expropriation. You can try to get a similar one
for environmental measures. You would say this article
does not apply to measures taken for environmental
reasons or in pursuance to or in accordance with the
environment chapter. We make it as broad as you like.
What do you think, Professor? Would that help? We still
have a problem with the one you pointed out about the
New York convention. We need to think about consistency
but it might be one way to incorporate the environmental
concerns.

I do not know how one would define it because
“environmental concerns” again is a bit broad. | would like
Just to give you an example. There is a Coca Cola bottling
plant in Karela which has been drawing off ground water,
and which the local population has managed to get it
closed down. The local government has gone with it and
has not allowed the bottling plant to function. Now the US
does not have a bilateral investment treaty with India. The
Coca Cola’s manager in India has said that this was only
because there was not a bilateral treaty with India, that the
company was forced to accept this ruling. This is not
something that would come under the broad
environmental thing. The company is drawing off ground
water, but we can not establish very clearly that it has
used more than it has just shared. In other words, drawing
off ground water does not come under the environmental
provision. So we have to make it very board that it is all in
the public interest.

Another point which | would like to raise concerns the
termination of the FTA. For your information, Thailand has
signed the Asean agreement on investment protection.
Under article 13, sub-paragraph 2 of the said agreement, it
says that “this agreement thereafter shall continue in force

unless terminated by any contracting Party giving not less
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than 6 months written notice through the diplomatic
channel”. So under the MFN requested by the US, the
American will put this article into the FTA, even though it
does not appear in the FTA.

I have tried several times to mention this article to the
negotiation team but their answer was no. So | submitted
the actual text to the chief negotiator who told me that that
the Thai government had already made its commitment to
other ASEAN countries. It is true that the Thai government
has made exceptions with regards to the MFN, but only
with the ASEAN. | am sure that the US will never accept
these exceptions. In the ASEAN framework, we are fully
liberalized. We do not even have a negative list. As you
know, the negative list will be phased out. Under the
definition of investors and investment, they have a
freedom of movement within the ten ASEAN countries. So
within the ASEAN every investor will enjoy enormous
preferential treatment. So that is why the US would like to
be entitled to enjoy the MFN under the ASEAN’s
liberalization.

You know very well that the FTA does create trade
diversions. Every country tries to negotiate with the US to
take advantage of the FTA. But what is the result? The
end result is that everybody has accepted the US
proposals. We have to give more that what we gain and
there is more invisible loss than what we can imagine. |
mention this because it will be related to environmental
issues and will create negative impacts on the Thai
economy. However, the ten years of the advantages
gained by the investors will still be enjoyed by the
investors. Therefore, it should be mentioned in the

environmental chapter.
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What we need is a real international workshop because all
of the problems we are facing are very serious
international issues. Jayati said that she could possibly
mobilize some resource persons especially from Mexico.
For your information, | will organize in collaboration with
the UNCTAD an international conference at the global
level in November this year. The topic of the meeting will
be in a broader term than what we are discussing here but
will directly be related to the FTA. | hope that many
organizations can help us organize this kind of
international meeting so that we can further discuss this
important issue. We really need to identify ways and
means to deal with the FTA at the global level in order to
prevent the FTA from creating trade diversions and
destroying the global trading system. The US will stop
negotiating under the WTO by forcing everybody to
negotiate under the FTA network in stead. The US hopes
that at the end it will succeed in replacing the WTO rules
with the FTA rules. This is very dangerous. Actually under
the FTA, it is not merely liberalization. It is something that
is behind the stagnation of the global economy. For
example, the FTA’s philosophy of the IP protection is by
itself the abuse of the IP protection. Therefore, we have to
Jjoin hands at the global level in order to bring the global
economy back to the WTQO'’s rule based system. Though
the WTO’s system is not perfect, it still offers some
leverage for the developing countries.

In this sense, political instability is good from the point of
view that it is a little delay. We have in the network which |
have mentioned earlier a number of economists from
Mexico, Canada and Chili who can describe their
experience. | think this is very important to know the whole
range of the outputs. We should try to cooperate with

other economists in the region as quickly as possible.
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We should also help prevent other developing countries
from falling into the trap of the American strategy.

I was terrified to learn this morning that Malaysia and
South Korea have also joined the club.

Ten years ago South Korea was able to reject the FTA
negotiation with the US. Today South Korea has to accept
it because the pressure is so strong.

We wiill try to raise money so that we can invite the people.
We can do a joint project. We bring some, and you bring

some

We have to join hands to boycott the US.

What we have to talk about the real negative impacts
which result from the implementation of the FTA. We must
make sure that the Ministry of Foreign Affairs is fully aware
of these negative repercussions. The Ministry may host a
meeting or provide us with necessary funding. Before we
move on to the other issues, | would like to discuss the
question of national treatment and the pre-establishment
state. The application of national treatment at the pre-
establishment stage is related to environmental issues.

As everybody knows, the pre-establishment means that
Thailand would have to allow any company or any
organization to come into Thailand. As an example, say a
Muslim country does not allow the US churches to set up
there because it does not want foreigners to convert its
people to Christianity. Likewise, a country can block
foreign investments as an investment measure because it
has the right to control what investment comes in. But if
there are pre-establishment rights, it means that before
they invest, they have the right to come in. You can
neither stop them from coming in, nor discriminate them.
Anything can come in. | am not sure how that affects
environment, whether that would affect the Montsanto’s

ability to bring in the GMOs. | mean if you stop Montsanto



Dr. Jumnong:

Prof. Ghosh:

Dr. Kengkarn:

Sanya:

Prof. Ghosh:

Thanpuying Dr.Suthawan:

NANBIN 3-145

GMQOs, it would already be expropriation probably. With
regards to pre-establishment, | am not sure what that
adds. Are there any US entities you would not like to have
in Thailand? Once there are pre-establishment rights, they
will have a right to establish themselves. So there is
nothing in particular for the environment.

What we do not want to have in our country is, for
example, hazardous chemical products that are banned in
the US, but are exported to Thailand. As far as investment
is concerned, our biggest concern is about financial
speculators.

Even if it was only direct investment, we still might have a
problem about pre-establishment. Say a Coca Cola
bottling plant which is likely to take ground water, you can
not stop it.

At present, the import of GMOs to Thailand from foreign
countries is prohibited by our domestic laws. This is plant’s
quarantine act. It means if the Montsanto is able to
establish its company in Thailand, doing researches on
GMOs, planting seeds in our territory, it can avoid the said
plant quarantine act. This is the reason why there exist
linkages between pre-establishment and environmental
impacts.

Imagine you have a protected forest area, that you do not
want anyone to log. So you make a legislation to protect it.
Not that you are making concessions but they will have
the pre-establishing rights to come in and log.

No, they do not have the rights to log that area. We can
still prevent it in the domestic laws. If it is a protected area,
it will be valid for everybody, be they domestic or foreign
investors.

Good afternoon. | would like to propose that we start our
session this afternoon by listening to Sonya who will raise
a number of issues we need to discuss before drafting the

text. We will probably spend about one and a half hour on
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the issues which we have not covered this morning. Then
we will try to get a draft started especially the investment
chapter.

Thank you. Before | go to a specific text, there is a couple
of things that | thought | might mention. One is that even
you have a provision like in NAFTA that nothing in this
chapter shall be construed to prevent a Party from
adopting any measures necessary for environmental
concerns. Apparently in a case, this was interpreted by the
court as just being nice language and not binding. In the
end of investment provisions took precedence. And this
was in the Canadian case in 2002 under NAFTA and they
found that Canada’s treatment which was acting
consistently with the Basel convention on hazardous
wastes but they were still violating NAFTA. Even though
there was a provision in NAFTA that says nothing in this
chapter shall be construed to prevent a Party from
adopting any measures necessary for environmental
concerns. Therefore, | would be worried that if we had that
provision, the court would file against us. The other
problem with the investment tribunal is that they are
deciding things that will affect all countries under
environmental agreement.

Do you want to look at this text? This one is the proposed
environment chapter. Please look at article 1 on page 1 of
this document. We make sure that the exception is clear
enough and it says here: “Recognizing the right of each
Party to establish its own levels of environmental develop
priorities”, but not policies or laws or regulations. So | think
you might want it to be broader. In other FTAs, I think it is
broader. We have a comparison, the comparison chapter.
Other countries have gotten a broader exception than that.
Chile and Singapore had policies and priorities at least.
But Thailand does not have it. | think Thailand should at

least be able to get policies added into that, if not laws and
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regulations and measures. Chile and Singapore at least
got policies. You can always try for more than that
because policies might not cover laws, regulation and
measures. At least Thailand should get policies like Chile
and Singapore. “Measures” is the broadest word. US-Chile
and Singapore have policies and they did not have the
other words. | have just compared to Chile and Singapore
fo see whether Thailand at least gets all the benefits that
they had. It was a quick comparison like last night.

Number 4 on page 3 of this main text is almost like
investors protection. Number 4 (A, B, C, D) is basically like
investors protection. People with the legally recognized
interests will include investors. Therefore, investors have
fo have adequate access to remedies.

But they can sue.

But the thing is that it is the violation of environmental laws
so it maybe o.k. because the investors are not going to
sue. You do not have to worry. It is not as bad as in the
investment chapter because the investors are not likely,
except for a business strategy, to sue for the violation of
the environmental laws.

Yesterday we discussed the level of protection. Maybe we
should add the word “as appropriate” to their social and
economic measures. It says here: “to encourage high level
of environmental protection and shall strive to continue to
improve”. According to what we discussed last week, we
should add “as appropriate” to their social and economic
measures because the pace of Thailand’s development is
not as quick as the US.

Do you want to change it into “as appropriate to their level
of socio-economic development”?

It is up to you.

“In accordance with” may be stronger than ‘“as
appropriate”. | would suggest: “In accordance with their

level of social and economic development”, What happens
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if Thailand’s social development is high but economic
development is low? You are right because the language
which is in there while it does say that you can establish
your own level, they do have that “to encourage high
levels, to improve your respective level”. Therefore, the
provision you have added will be a good counter-weight to
that. In the intellectual property chapter we will have
trouble with adding language like “will respect
innovations”. So when the court comes to interpret which
way to go, they say you must be pro-innovations, therefore
you are pro-intellectual property. So you need stronger
intellectual property rights. This is a good counterweight
for this situation.

Anyone can make a request and do investigation. We
have to proceed in accordance with our laws. But
supposedly we can not proceed with it because we are
bad at implementing or we are not able to do it in time or
in appropriate time. Can we be sued because we fail to
enforce our laws effectively? | would not mind if we use
the wording “person with the legally recognized interest”.
Article 2, 3 and 4 are based on article 5. Page 5, article 5
concerns institutional arrangement. In our yesterday’s
discussion, we came to 2 solutions to these questions.
With regards to the “interested person”, this word comes
from Thai environmental laws which say that persons
affected by whoever breaks the environmental law in
Thailand can place complaints to the committee. But we
are afraid that the US investors may complain about this
and fell into the definition of ‘interested person” which
means any person, any citizen of any nationality.

During the past few days, we have been worried about the
situation where the US company coming into Thailand
does something bad to Thailand environment, for example
they have a mine which is very bad. Then Thailand wants

fo impose environmental regulations and expropriation.
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Now we are worrying about a different problem where the
US Company would say Thailand is not having strong
enough environmental protection. This is a problem
because if Thailand does not enforce its own laws fast
enough, then Thailand will be sued for not enforcing its
own laws.

When we talk about stakeholders, we would like to include
NGOs or people who care for and want to protect the
environment. But we are also worried that in their business
strategies, investors may use this loophole to their
advantage.

Dr. Kengkarn just said that according to the Thai law,
‘interested persons” are people who, for example, have
seen emission of pollution. But it does not make any
sense. | think we can go further than that.

You probably exclude the US citizens from your national
treatment. You cannot do in the direct way. | understand
that you may want to keep your Thai law as it is. You do
not want to be forced to change it.

We may not be able to do much here. However, we could
at least try to prevent those cases from occurring. If we
use only “affected person”, there will be a problem in
terms of inconsistency with the Thai law.

At least they have to be the US investors in the country
not the US NGOs in the US. The 3.1 is about the right to
complain whereas the 3.3 is about access to such
proceeding. The word “appropriate access” is not clear to
me, whether it means you can start a law case or whether
it includes expert testimony or as a witness in a case.
Again, the “legally recognized interest” in the 3.3 could it
be affected people or investors? Would “legally
recognized” be under the laws of the host country? What

does your domestic law say?
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In accordance with the Thai law, interested person can
complain and sue someone. But it is up to the Thai
authorities to decide whether they will accept such
complaints. | think this is good. For example, an NGO in
the US has been informed about the logging business in
Thailand and wants to file a complaint. The Thai
authorities can decide whether they will accept to consider
it or not.

| see your point. And | think it is good that we are able to
consider legal cases according to our own laws. However,
in case of a dispute, the investors may not be satisfied

unless we have a very clear definition of this.

Maybe it would not be as bad as that. The only
enforceable provisions in the chapter are that you enforce
your laws effectively. That is the only provision at moment
that you can sue under this chapter. | am now going back
to this last line: “due consideration according to the law”. |
am a bit worried because “due consideration” is an
objective standard whereas if we just say: “Each Party's
common authority shall treat the requests in accordance to
its laws”, that will give Thai law absolute flexibility to treat it
as it wants. But if you have an objective standard such as
“due consideration”, the tribunal may have the right to
decide what is due, and whether the objective standard
has been met regardless what the Thai law says or has to
offer.

In this case whether you put “due consideration” or not
does not make much difference because it is totally up to
our laws to accept a complaint. In other words, Thai
authorities must consider whether the complaint is valid or
not. If you have the word “due consideration”, it means

that you can consider again.
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As a general principle, it is always good to put, for
developing countries, “in accordance with its laws and
regulations” whenever you have an obligation. It means
you can change the content of your obligation anytime you
like or anytime you want to change the regulations.
Developed countries hate that provision because it gives
developing countries such flexibility. They say it deprives
the obligations of any content, making them meaningless.
You are not obliged to do anything because you can
always change your laws and the regulations. To make it
even stronger, you can even say: “in accordance with the
laws and the regulations as enforced from time to time”,
this will give you the right to change it. Australia has this in
its bilateral investment treaties. Australia actually asks for
in its bilateral investment treaties as a developed country
because it gives an absolute flexibility to change anytime.

Yesterday we were talking about market based
mechanism. | did not realize for long time that there was a
big debate about the access and benefit sharing regimes
under the Kyoto protocol, about the difference between
market based and other enforcement mechanisms under
environmental law. It tends to be a spilt. You get your
market based or your legislation based access and
benefits sharing. For access and benefit sharing, if you
really want enforceable benefits sharing to the developing
countries for their biological resources, so that the
revenues and compensations flow back to the people, you
have to enforce legislation not the contract market based.
However, developing countries are usually in favor of the
opposite, the market based. Concerning the market based
on page 4 article 4.1, it got incentive based. On the page 5
at the top at B, it explicitly mentions market based. There
is some concern that this is pushing the US agenda in
other fora that they have in the CBD convention where

they prefer the market based initiatives, and they are
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locking you into that kind of system and that kind of
political support by including into the FTAs. Have you seen
the US-Peru’s side letter? It is actually very bad because it
prevents them politically from taking the position that they
have taken to date in environmental fora because Peru
has lots of bio-diversities like Thailand and they have been
quite strong in advocating for protection of traditional
knowledge and genetic resources. But this side letter
makes it difficult for Peru to maintain its current position in
international environmental negotiations because one of
the things the US made them to admit was that equitable
share of benefits for traditional knowledge and genetic
resources can be adequately addressed through
contracts. Peru has to admit that it does not need an
international legislative enforcement mechanism for
benefit sharing because contracts to between two very
unequal Parties would be enough to ensure that they get
benefits! Peru has to agree to quite a lot of things in the
side letter. The concern is when you have language like
this, it will make politically difficult for Thailand to advocate
for non-market based mechanism. There are different
models. Developed countries say any benefit sharing
should be left to contracts between indigenous community
who develop malaria treatment or traditional medicine on
the one hand and pharmaceutical companies such as
Pfizer, Glaxo that want to use this information or these
seeds, or these leaves. The trouble which we all know is
that with contracts between unequal Parties, we are not
going to get a good deal. So developing countries tend to
say at conventional bio-diversity that they want some
legislative protection, that they want to have legislation to
ensure the minimum level of benefit sharing, the minimum
level compensation and royalty, enforceable even in the
US where all things are patented. So you should not lock

yourself more than you have to and it would make
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politically difficult like in the case of Peru. They have to
switch their position completely, 190 degrees opposite at
environmental negotiations now because of what they
signed in their FTA in the side letter. You can either delete
the reference to the market based or say “including market
and non-market based incentives” to make it meaningless.
I do not know legislation for benefit sharing would be
considered a non-market base incentive.

We want to be transparent, sure. But do not do it under
pressure. Why sign up to it, unless we need to force our
government into it when it is not doing enough already. |
would be wary about locking ourselves into heavy things
which we can choose to do in our own time anyway, rather
than being forced to do it in a very burdensome manner.
That was just an experience after the Japan-Malaysia
FTA, for example.

They can have requirement to publish laws within 30 days,
make them available, keep focal points. It is
administratively very difficult for developing countries
actually.

With regards to public participation, do you want the FTA
to force Thailand to do more public participation?
Personally, yes. In the past | have dealt with many energy
mega-projects. Whenever the government starts an
energy mega-project, it will keep everything secret. The
public will be informed only at the end.

You could phrase it in order to encourage that kind of
public participation but not the bad kind. | know there are
some North-South FTAs, for example between New
Zealand and an Asian country. New Zealand was asking
that Asian country to change its law only after it had
already consulted with the investors. In other words, the
investors must agree with the country to change its law.
This is what | call the bad kind of public participation. You
had better check it. It is very bad. Watch out the MFN. If
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there is a MFN provision in the Thai-US FTA, we will get
that in the Thai- New Zealand FTA as well. The good
public participation should require us to consult, not the
investors or big companies, but the local people who might
be affected by the investments.

As for investments which may affect the people or local
communities, | think the investors have to consult and ask
for the permission of the people first.

This is the page 3 what we discussed yesterday. It is the
one to consult affected people who have adverse impacts.

So we should put it here.

This is where to insert this one. It is good that we check
that it does not require you to consult the company. Can
anyone remind me how MFN works? Is it chapter by
chapter? Is it true that there is no MFN in the environment
chapter so far? It means that if Thailand gives New
Zealand the benefit of the consulting it before changing
the environmental laws, it does not have to give that to the
US because there is no MFN in the US environment
chapter or is there a MFN for the whole Thai-US FTA? |
think there is MFN chapter by chapter. There is the MFN
in the IP chapter. So there is no MFN in the environment
chapter. Therefore, the US does not get what Thailand
gives to (other countries).

| have heard that there is MFN in the environment chapter
between India and New Zealand.

Yes, but it will not be imported to the US-Thai, unless
there is an MFN in the Thai-US environment chapter. This
is because MFN says: We, Thailand, give to the US what
we have given to anybody else. That is the kind of
provisions that we have to have. What | am worried about
is whether it would be seen as a benefit for an investor to
be consulted before any law has changed in which case it
would come under your investment MFN and it would

come that way maybe.
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With regards to the right to be consulted before changing
the environmental law, and the right to be consulted in the
environment chapter which has an MFN of the Thai-US
FTA, for example, we give to US investors the say which
we give to other investors. If New Zealand investors have
a right to be consulted before you change the
environmental law that might affect them, but the US
investor does not have that right under the environmental
chapter in the US-Thai FTA, is it MFNized in the US-Thai
FTA by the MFN provisions of the investment chapter of
the Thai-US FTA because it would be a benefit that the
New Zealand investigates for the Thai investor does not
get, even though under the investment chapter could have
been construed as a benefit that New Zealand gets but the
US does not. If it is in the New Zealand-Thai FTA, it will be
come in via MFN somehow.

It means that what Thailand gives to other countries, it
must give to the US. But that is not the case if it is in the
US-Thai FTA that you promise such treatment. So your
MFN provisions in the New Zealand-Thai FTA means that
anything Thailand gives to another country out of New
Zealand, Thailand must give to New Zealand. Likewise in
the US-Thai FTA anything Thailand gives to another
country out of the US, Thailand must give to the US. In the
Thai-US FTA, there is MFN in the investment chapter but
not in the environment chapter. But what | am worried is
that even though it is not in the investment chapter, the
right to be consulted before changing the legislation could
be construed as a benefit to the investor. If it is a benefit
and Thailand gives this to New Zealand because Thailand
is required to under the Thai-New Zealand FTA, then
Thailand must also give this to the US investors because

there is MFN in the US investment chapter.
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I think it is very good point. We do not have yet a law on
public consultation. We only have public hearing. The
question is whether or not we would be enforced to
endorse the right to consult foreign investors before we
change the law. We can not do that because we do not
have the law.

But | think if Thai-New Zealand FTA is anything like other
countries.

I doubt we can use the right to consult because we do not
have the law yet. You can not adopt or sign an agreement
that contrasts or goes beyond the existing laws.

Good. Other Asian counties are facing that from New
Zealand. They need to use the right to consult.

I will check because | have never seen the text.
Concerning the investment chapter on page 7 of the
comparative text that we have, there is an exception that
Thailand wants to put in the MFN which says that MFN
does not oblige Thailand to extend to the US any benefits
that Thailand gives in any other FTA. That may save you
from spreading what you gave to the New Zealand one to
the US one, if your exception is accepted.

Thailand has worded the exception to the MFN provision
in the investment chapter quite carefully, so that it includes
FTAs that Thailand has already signed and any future FTA
that Thailand may sign. So if you get your exception
accepted, it will be good. It is just whether you will get it
accepted.

Back to the environment text, does anyone get anything to
add to article 6 about transparency? Otherwise article 7 is
about cooperation. It is dangerous. You should also watch
out for a general chapter that may come under a sub-
general provisions chapter on transparency requirements.
The particular danger is, | think, is like having to consult
with investors before you change your laws. But the rest of

it is also difficult to have continued meetings, publish
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everything, make it available and publish the draft bills, the
draft measures and the draft regulations and draft
ministerial orders. That is a lot of publications. With
regards to public participation, the professor here had a
suggestion that the FTA should require public participation
in the good sense, not in the sense that we should consult
investors.

With regards to what we were talking yesterday about the
affected people with the language on page 3, is there any
way to make sure that it is not included the business
community and the Thai domestic laws, that it is not
included for investors? What | am worried about is the
second paragraph according to which in the event of
environmental impacts, the affected people can reject the
investment. Say, the Thai company wants to do something
really good for the environment or for the local community
and it would affect the profit or the business of a US
company in Thailand, could the US company be an
affected person and rejected any investment located in
that area or not?

The authority would need to define what we call the little
people or the real local community, not a profit making
enterprises. The trouble is when they are some small
foundations that are helping the people in the village to set
up micro enterprises and make profits. They will be
excluded by the definition, which becomes very specific at
the FTA level. However, | suspect that the second
paragraph of the proposal is not going to get though
anyway. | do not think the US is going to let you have it.
Maybe it is not the real problem.

| have edited the forth paragraph by inserting the basis for

compensation as requested.
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You may want to add, in addition to the compensation
provision in the expropriation chapter that we want to use
for own proposes, the minimum standard treatment.
Should we really want to hit them, we will have to put this
as well. Minimum standard treatment is a traditional
requirement to the investment chapter. They usually
require the host country, Thailand, on page 8 of the
investment chapter, a fair and equitable treatment, full
protection and security.

Yesterday Sonya made some helpful suggestions
concerning the question of public consultation and public
participation. So we have added in the text that it should
be in compliance with our constitution or our existing
domestic laws. We also added that in case of adverse
effects by investors, the affected people or affected
community could also reject the investment. Even though,
as Sonya told us, the US would never accept it, we might
use it as our bargaining chip in the negotiation. With
regards to the paragraph 3 on the investment that causes
adverse effects on natural resources, public health and
public good moral, we ask that they have to make a
written complaint and suspend the operation without
delay. Concerning the investigation, it must be conducted
by an independent environmental agency. Concerning the
question of compensations, they must be paid by the
investors. As far as the definition of compensations is
concerned, we use the same wording as appeared in the
US investment chapter which reads: Compensation shall
be prompt, adequate and effective in accordance with the
provisions in the investment chapter and mutatis
mutandis.

| do not know which a stronger compensation is.

I am sure that the article 6 is stronger.

You can specify 6.2 and 6.3 or you can say the more

onerous result.
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| do not know whether the ‘prompt, adequate and
effective” is what is used in the expropriation chapter
because “prompt, adequate and effective” has its own
case law so it might come out to be different to fair market
value. We are using their own words against them. But
when it is for our own purposes, this is bad. When you
come to Thailand taking environmental measures, you do
not want expropriation compensations stronger than this.
But now, if we are stuck with such a bad one, let use it
against them. This is only the case if we fail to get article 6
watered down because ideally we want the expropriation
compensation provision much weaker. It is because
normally Thailand will be sued for expropriating US
investments. Normally the US mining company comes to
Thailand and does the environmental damage. Thailand’s
laws says the US company must clean it up whereas the
US company argues that it is expropriation and that
Thailand has to pay compensation in accordance with this
very strong article 6 including interests in fair market
value. Therefore, ideally developing countries want to
water down this provision. So we will use against the. If
we lose the first fight, | would like to recommend, as our
first choice, to water down it this expropriation provision as
much as possible. If we lose that fight, and we get stuck
with a really strong one, then we may need to use it
against them. We will also need to water down article 4,
which is also too long because it has civil strife which
could be Thailand’s current parliamentary situation, and
anytime we requisition lands, we will have to pay this
compensation. If we get stuck with them, we can use it
against them in case they let us have this provision.
Thailand is a developing country which means that it is a
recipient of investments. There are not many Thai
investors going to the US who may need protection. It

means that Thailand wants to weaken the investment
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protection as much as possible as a general principle. The
first option | would recommend is to try to water down the
protection.

It is an important point. Please note it down. It is inevitable
and we will have to use it for our own protection.

With regards to environmental cooperation on page 6, |
notice here is that there is actually already a joint forum on
the environmental corporation. Yesterday we were talking
about three options for joint committee whether we wanted
one, if it would be for the power of good cooperation or if it
would be for the power of evil. | did not realize that under
the cooperation chapter there was already a joint
committee. Please disregard the option which says that
there is no point having as an option for the joint
committee to force implementation of the cooperation
chapter because it is already a separate one here. So we
are down to 2 options in case we have a joint committee
and that would be the harmless one, or the one which we
are forced to accept which is bad. There is already this
Joint forum to supervise cooperation. The option we were
discussing yesterday where we might want the joint
committee for the power of good to enforce cooperation
activities, it is already here. So please scratch that option.
We had 3 options yesterday, now we are down to 2 which
are either the harmless one or the bad one.

Sorry, please delete the second option about cooperation
because it already covered as a separate joint forum. The
promotion of cooperation is already in article 7 as a joint
forum on environmental cooperation. In other words, the
second option is already here.

That is a good point. We can just say that any joint
committee is the joint forum as referred to article 7.3. The
third option is the same. Concerning the second option,
the language could be the joint committee established

under article 7.3 refers to the joint forum on environmental
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cooperation
| think we should add technology transfer in this chapter.

The article in question is the article 5. The trouble is that
that committee was also supported to do some dispute
resolutions, earlier stage consultations. | do not know
whether it is its role to do environmental cooperation
overseas, which is a problem because we actually wanted
that early stage of dispute resolution to be prolonged. This
is because we are assuming Thailand will be sued so we
want Thailand to be found guilty as far away as possible in
order to delay that date. Maybe we can separate the
committee that monitors the implementation from the
committee that consults in a disputes resolution and its
situations. Maybe we can do it in a different way. Instead
of modifying this provision, we modify article 5 on page 5
and change its responsibilites to be those of the
environment cooperation forum plus the disputes
settlement one. On page 5 article 5.2, we add “oversee
the implementation of the review progress under this
chapter”, instead you narrow it down to under the article 7
of this chapter. Then we have to check whether we still
want the rest of those things like the participation. We can
also add technology transfer on page 6 article 7.2 or 7.3.
We could put it very strongly by saying” in particular
technology transfer”. That is the emphasis. Or we could
just say” including technology transfer” which was not our
main area. | do not know what Thailand wants from the
US. Thailand may want training, scholarships, books from
the US.

We want to be transparent, sure. But do not do it under
pressure. Why sign up to it, unless we need to force our
government into it when it is not doing enough already. |
would be wary about locking ourselves into heavy things
which we can choose to do in our own time anyway, rather

than being forced to do it in a very burdensome manner.
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That was just an experience after the Japan-Malaysia
FTA, for example.

With regard to the public participation, we could phrase it
in order to encourage that kind of public participation but
not the bad kind. | know there are some North-South
FTAs, for example between New Zealand and an Asian
country. New Zealand was asking that Asian country to
change its law only after it had already consulted with the
investors. In other words, the investors must agree with
the country to change its law. This is what | call the bad
kind of public participation. You had better check it. It is
very bad. Watch out the MFN. If there is a MFN provision
in the Thai-US FTA, we will get that in the Thai- New
Zealand FTA as well. The good public participation should
require us to consult, not the investors or big companies,
but the local people who might be affected by the
investments.

It is important to develop the local know-how.

I try to make it concrete to see if it would violate 1F. | just
try to give some vague things that would conceptualize
with what you are saying.

There are different models of IPR, patent, trade secret,
industrial design, integrated circuit system and copyrights.
Likewise, there are also different problems with regards to
technology transfer.

If they are in this part, then the compulsory license will fix
the patent bit. | do not have the proposed provisions for
Thai-US on industrial design or copy right or trade secret.
Do you know if in previous US FTAs there is any
compulsory license on the industrial design? One solution
might be to compulsory license the whole lot. | do not
know if that is allowed in your FTA or has it been in the
past or allowed in the trips?

Is the problem linked to industrial design?
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Yes. When you get in the specific stage, you will have
industrial design and patent problems and prohibited TT
transfer. You start with the compulsory license and that is
not a violation of 1F. But it does have something about
requiring the disclosure of propriety information.

Article 3 page 14 does not mean that we can force
technology transfer by compulsory license. It means that
what we have to do regarding technology transfer is to
comply with IPR chapter.

Can you look at page 14 3B at the bottom. Is that just
saying that when you are issuing the compulsory license,
you do not have to worry about the prohibition on
technology transfer or is it saying what Bantoon was
saying.

Page 12 F says it is prohibited to transfer technology. You
can not force it. But on page 14 it says that when we
implement it, the point F will not be applied. We have
discussed at great length why we want to have technology
transfer. Now technology transfer is prohibited in the
investment chapter. It may be allowed only when you
comply with the provisions on IP protection. Therefore, we
have to check all the conditions under the IP provisions
which may be linked to the prohibition of technology
transfer.

Professor Sitanon has just made it clear to us that it might
be easier for the drafters to actually pin point that the IP
protection would be waived on particular circumstances.
Would it be possible?

You still have Trips obligation in addition to your US FTA
obligations. | really do not know about the other forms of
intellectual property but as far as Trips is concerned, you
can have a compulsory license for patent for any reasons,
so that would not be a problem for patents. But | do not
know about the grounds for overwriting other forms of

intellectual property like copyright, industrial designs,
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trademarks. You have to go through provision by provision
and check in Trips because it could be an exception that
allows technology transfer.

There are lots of fees that we have to pay for using their
brains. My question is whether it is possible for them to
waive these fees for us. It is an agreement between the
US and our country. If the US agrees to it, then there will
be no problem. But | doubt that the US will not accept it.
But we still want the US to waive them. How they are
going to compensate these is not our business. We are
dealing with the US government, not with the private
sector.

Page 8 of the environment text number 9 is about the
whole MEA. One thing that | did not realize initially was in
number 9 where it says in cases when the parties agree
that a matter arising in this environment chapter would be
more appropriately addressed under another Agreement
to which both parties shall refer the matter for appropriate
action in the course of that Agreement. If you are both
members of a multinational environmental treaty and you
both agree then you can send it to the multinational
environmental treaty for your dispute. For example, you
are both Parties to the CBD, you can send your dispute, if
you choose and if you both agree, to the CBD. It looks
good to me but | did not realize that actually it weakens
the status quo because currently the situation is that
Parties must resolve it under that environmental treaty. So
the fact that you are allowed to go there but you can
choose not to is a reduction of the status quo. So this is a
case where trade is being allowed to override the
environment because the dispute of the WTQO, for example
is, when you have trade vs. environment’s conflicting
obligations, which one overrides? While this provision
looks good on the surface, it actually brings the status quo

where under the environment treaty when you are both
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Parties you must resolve it at that environmental forum. If
you are both Parties, you can choose or not choose to go
to the environmental forum, so it lowers the importance of
the environment and increases the importance of trade. If
that is something Thailand wants to do, it is fine. Accept
that provision but Thailand should recognize that it is
weakening its stand and its options under the multinational
environmental treaty.

Whether that is good for Thailand or not, | am not sure
because that is the whole problem with trade vs.
environment right. Be aware of it when you agree to that
provision or not, to go into with the eyes opened. It is up
fo you what you choose but it is just something that is not
obvious.

The bottom of page 8 number 2: “Accordingly the Party
shall seek to enhance the mutual supportiveness of the
multinational environmental Agreements to which they are
both Parties and the international trade Agreement to
which they are both Parties”. Now, apparently this is quite
a fight at the moment. This language of mutual
supportiveness is a very controversial term because when
you have your multinational environmental agreement and
your WTO obligation, environmentalists call that a conflict
of laws situation. You cannot obey both. What the pro-
frade people say is that there is no conflict and they are
mutually supportive. Therefore, the pro-trade people say
they use a mutually supportive language and that means
that you resolve at the domestic level where trade takes
precedent over the environment. This is the position of
developed countries. By using this language of mutual
supportiveness, you are accepting the trade people’s point
of view over the environment people’s point of view and
taking on the position of developed countries. According to
the environmental lawyers, they think that this language of

mutual supportiveness will mean that in a fight
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environment is subjugated to trade. You need to be aware
that accepting the language of mutual supportiveness
which is not a neutral term indicates some acceptance that
trade will override environment. If that is what you want, it
is fine. But just be aware of it when you accept that
language. Probably it would also politically effect
Thailand’s position on these issues at multinational
environment fora because it would be hard for Thailand, if
it accepted this language, to look sincere when it fights
that language at the CBD or at the WTO ftrade and
environmental committee. Thailand might want to check
what its current position on this language at the different
environmental fora is and then make a decision whether it
wants to change that position before accepting that
language. This is because accepting this language may
politically involve changing Thailand’s position on this
language at every other forum. The trade people try to say
that it is actually just mutually supportive which can be
resolved with domestic laws and where trade would take
precedent over environment. There is a whole hidden
debate beneath those two words - mutual supportiveness -
and accepting those two words would mean you take a
position on the trade side or of the developing countries’
side. “Mutual supportiveness” is highly contested.

It is very hard to try to persuade the people in Thailand.....
This is one thing you can not force them to do. You have
an exception if it is an environmental measure. These
things in the environmental measures are not patented.
These things in here are patented, the environmental
measures that you would want to do. You can issue a
compulsory license over them in accordance with page 14
B. But on what ground can you issue a compulsory
license? Then you get into the intellectual property
chapter. You can issue a compulsory license for these

reasons; anti-competitive, government use which is public
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non commercial use, national emergency under
circumstance of extreme urgency. It means that if you
want to use one of these patented things in here by
issuing a compulsory license and if you accept the text
that the US has proposed in Chiang Mai for intellectual
property, you will have to fit your environmental reasons
into one of these grounds. Usually the environmental
reason is not going to be a national emergency or extreme
urgency, like Sars, Bird Flu. This is set by intellectual
property chapter. It is all in the IP chapter of your FTA.
Usually, it is not going to be anti-competitive. But you
might get away with it. Do you have a competition law in
Thailand?

Yes.

Then this is not possible for you. This is already gone
because your competition law does not work. No effective
competition law. That option is gone for you. So we are
now down to these two. National emergency is probably
not possible for most environmental things. The Tsunami
would have been an emergency but again it is an unusual
example. The other option is government use. So if the
government wanted to use whatever is patented, say, it
wants to use this new water treatment process, sewage
treatment process, it can do it. But | understand here your
hazardous waste treatment, for example, is by a private
company. So that is not government use, which means
that it is no good for your private companies, no private
companies. | do not know how many factories are run by
the government. The local government is government.
That is very good. | have to check whether the non-
commercial use also includes if the government authorizes

someone to do things for it.
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You are in the situation when the thing you want to do is
patented, and you need to issue a compulsory license.
You got to get into one of these three reasons if your
intellectual property US proposals are accepted. With
regards to compulsory license, you have to offer
compensation. But it is quite small usually, unlike
expropriation compensation. Compensation under the IP
chapter is usually small. Now, what to do if we want the
know-how? You want the know-how because you want
industrial development. Usually you will bother with the
technology transfer only for something difficult or when it is
hard to do. If it is a table, you can make it yourself.

If it is patented, at least the description in the patent will
give you a start because to get a patent you have to
describe to some extent how you make your invention.
Sometime even for the patented things, that is not enough,
and you need to know the secret of how many times you
shake it before you put it in an oven. That is why you may
want to force them to transfer the know-how so you can
have compulsory license and know how as well. And if
there is neither patent nor public information on how to
make the thing, you really have to force them to tell you
how to make it. In the Thai-US FTA, the US has proposed
that you could not compulsory license the know-how. So
far that exists only in the US FTAs with Singapore and
with Australia. The reason why the US insists on this
issue with Singapore and Australian is because these two
countries have a manufacturing capacity, whereas
Morocco and Jordan do not have the capacity to make it
anyway. Therefore, there is no problem if it is not in the
text. Now | do not know how they would assess Thailand’s
manufacturing capacity. You have quite a sophisticated
manufacturing here. You have GPO, which makes your
own medicines. Therefore, they may well think that they

want to keep this provision. They currently purposed and
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they might force you to have it.

With regards to expropriation on page 26, normally without
the provision on page 26 number 5 issuing a compulsory
license would be expropriation because you are
decreasing the value of the investment. You are doing
something that makes it less valuable. But because of the
complaints in the medicine context and in recent US FTAs
provisions, the expropriation does not apply to the
issuance of compulsory licenses in accordance with trips.
So that would save you if you issue compulsory licenses
for your environmental technology, you will not have to
pay compensation for expropriation. You will have to pay
the small amount of compensation on the IP chapter. But
for example for the trips that has been 0.5% for Indonesia,
you can choose it for yourself. So it is low. You can pay
compensation on expropriation which is fair amount of
market value plus interest. This one is much less than that
one.

We have to think about how it interacts with the other
provisions because the problem is even though you are
save from expropriation you still get stuck both with the
grounds and with the compulsory license of know-how.
The problem is how to use an invention on disclosed
information, how to design technology, how to use
proprietary technology of proprietary production process.
What do you anticipate to be included in this? Please give
me some more information. | do not know much about the
design process, but if there is a problem then you have an
idea for a solution and then you have a solution and then
you have a prototype. For example, you need to control
the water. You know how to solve it but you can not
actually write software or you have problem with the
design of the machinery. Besides, there is the problem
whether you do it jointly or not, whether to force them to

include you in the research development.
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Dr. Sitanon:

Dr. Sunny:

To me that would not be a particular technology. You are
starting with the idea and the problem. You have not even
got the technology yet. You are developing jointly the
technology. On page 12, it is about transferring proprietary
technology, particularly technology, particular production,
proprietary production, particular proprietary knowledge. |
think Thailand could force this to occur without being in
violation of number 8 on page 12. If you are not in
violation, you are not in this, so you are not in that
problem. Again, capacity building is not a particular
technology. If you want this to occur, you would have an
MOU which says the US is required to set up joint venture
with Thai companies to do research development in the
field of environmental technology including training,
employing local scientists in training them. Otherwise how
would you implement the transfer of technology, which to
me is so general? If within that process, you set up what
you transfer that particular technology, yes, you violate it.

Actually, you say that technology transfer is a broad
meaning terminology. When they teach you to operate a
machine or a device, it is also technology transfer.
Normally developed countries prefer to transfer knowledge
of how to use their equipments. That is the first thing they
will do because then you have to buy their equipments. |
think in order to ensure that we will be able to benefit and
learn from them is to set up a joint resource development.

Ok. You are aiming to this. How would you implement it?
How would you force the US to do this? Say you would
sign some Agreement with the US which says said “Every
year the US shall establish 10 joint ventures in Thailand
with Thai companies or research institutes which employ
50% local staff and have weekly training meetings. Is that
the mechanism that would vaguely accomplish what you

are aiming at?
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We have discussed with Sonya about the article 3 on page
4. We would like to suggest a change by replacing the
wording “no less than” with “equal to”.

The last point is page 26. The problem here is how to
make it consistent with the expropriation. The wording:
“Nothing in the Agreement shall prevent them form doing
it....legal obligation” is already a good safeguard but, in
addition, you might want to put in the expropriation
provision as which is on page 26 of the investment chapter
text. This is already an exception to expropriation for
compulsory license and limitation of intellectual property
right.

If Thailand’s proposal is accepted on page 1 number 4;
proposal which says: “This Chapter shall not apply to laws,
regulations and policies governing the procurement by
governmental agencies”, so the whole investment chapter
dose not apply to the government’s procurement which
would also include government projects. Therefore, you
would want to accept government projects because the
procurement is a government’s project. But you also do
other things such as takeover of land or expropriation. An
alternative to this is on page 1 of the investment chapter.
You amend Thailand’s proposal to be broader and say:
“This chapter shall not apply to procurements of old
governmental projects”. You could also add ‘in the public
interest” if you want, but generally people assume that
governmental projects are in the public interest.

You should not put the word “including” because you do
not want to be seen as part of the government’s
procurement. If Thailand does not manage to get the
government’s procurement excluded on page 1 from the
whole chapter, then your negotiators will already try to get
it added to each provision. They will exclude it from MFM
and national ftreatment probably under schedule. They

should hopefully remember to exclude it from
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Thanpuying Dr.Suthawan:

expropriation as well.

This Article does not apply to environmental measures or
any other measures, which also include laws, policies and
regulations.

If you want to stop a Coca Cola bottling plant because it is
using too much water, you would also logically want to
stop domestic investors. It is a problem with whoever
doing it so you do not need to add the exception to
national treatment and to MFN. The real problem is
expropriation. That last sentence that you have just added
in this Article can go in the expropriation provision that is
the Article 1.

“Environmental measure” is something you do in order to
improve the environment. The word measure is broad and
rather vague. We want to make it enforceable so we want
to change the provision. It has to be consistent with Thai
laws too.

Concerning the level and degree of product’s
transformation, there is no reason why you could not
change the rule to be consistent with the purpose of Thai-
US FTA, which will in return help Thailand increase its
exports to the US. If the major polluting component was
done in Thailand, you have to apply your environmental
laws. If that particular component is made in other
countries, then | would be a bit tricky legally to define what
the major polluting component is. But that is no reason
why you could not require that particular aspect of the
process or that piece of the product to be made in
Thailand in order to qualify it as a Thai product for export
to the US.

I just asked him whether he could check whether the
terms mutual supportiveness have been accepted. In
Thailand people are afraid that developed countries
always use environment related issues as a non trade

barrier. To accept mutual supportiveness is to accept that
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international environmental laws can overrule our
domestic laws which govern trade. My question is whether
we can accept this. If yes, then there is no problem.
Though it is not good for the environment, it is possible
that Thailand will accept it because we do not want foreign
investors to use the environment issues as a non trade
barrier.

The second sentence to this end: “The Party shall consult
as appropriate with respect to the negotiations on
environmental issues for the mutual interest.” This can be
problematic because this is what the US did to Peru in
terms of making you consult the US before taking a
position at the CBD for example, which you should be able
to decide in your own sovereign right. Why should you
have to consult the US before you take a position at the
CBD or Saity or Bio-safety Protocol. It is designed so that
they can put pressure on you to align with them on the
Kyoto Protocol, on the Bio-safety Protocol, on the Basel
Convention. To this end the Party shall consult as
appropriate  with respect to the negotiations on
environmental issues. Why give them that? It is not very
enforceable but why even open the door to them? This is
where Peru got caught. Peru used to be very strong with a
number of environmental treaties. Since it has signed the
US FTA it has to switch the position by 190 degrees. By
consulting, you give them unequal bargaining power too.
You would say what you think and they would say back
off. That is my pessimistic view of real politics. With
regards to number 3, this is where one Party is a member
of multinational environmental agreement and the other
Party is not. | cannot remember the key thing about this. In
a lot of these treaties, non Parties cannot do or do not
have certain rights, so depending on what language you
use here, you will give them rights or what they do not

already have. There is something with regards to the
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Thanpuying Dr.Suthawan:

Sanya:

Thanpuying Dr.Suthawan:

Sanya:

(3) Haftldnmadszgy

relationship that non Parties already have to Parties under
international environmental agreements. At the CBD if you
are not a Party, you do not have certain rights. | cannot
remember what the rights are in the MBA. And | cannot
remember whether this provision changes those rights that
non Party may have. Be aware of its relationship to the
existing obligations, its status quo and how you relate to
non Party in the MBA.

| was wondering whether we have something on this non
commercial presence. Where should we put this cause?

In the definition of investment and investor in the
investment chapter.

So will it be in the investment chapter or in the definition?

In the definition sector, section of the investment chapter.

Proposed FTA Thai-US (Fair Legal Model) Environmental Chapter

13 March 2006

Objectives

(1) Ensure trade promotion and the protection of the environment are mutually

supportive.

(2) Promote the optimal use of resources in accordance with the objective of

sustainable development.

(3) Prevent the relocation and transfer to the other Party’s territory of any

activities and substances that may cause severe environment degradation or

may be found to be harmful to human health.

(4) Seek to protect and preserve the environment and enhance the international

means of doing so.

(5) Strengthen the links between the Parties’ trade and environmental policies

and practices, including through environmental cooperation activities aimed

at capacity building.

(6) Ensure that environmental protection measures do not violate national

treatment or MFN and are not used as distinguished trade barrier.
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(7) Use sustainable trade and responsible investment to promote sustainable

development.

Newly Proposed:
- To request the US to become Party to MEAs and list them — used as
fallback position in negotiation — compared with IP Chapter
- Each Party shall ratify or accede to the following Agreements:
CBD
Kyoto Protocol
Basel Convention
Biosafety Protocol
Convention against Land Mine

PICs, POPs

O OO0 OO0 Oo0OOo

etc...

Article X.1 : Levels of Protection

Important elements:
- Recognize that each party has different levels of environmental law
- Retain the right to exercise discretion with respect to enforcement of
environmental laws.
- Fail to enforce environmental law effectively shall not give rise to legal

argument for legal actions or be used as trade barriers.

- Recognizing the right of each Party to establish its own levels of domestic
environmental protection and environmental development priorities, and to adopt
or modify accordingly its environmental laws and policies, each Party shall
ensure that those laws and policies provide for and encourage high levels of
environmental protection and shall strive to continue to improve its respective
levels of environmental protection, including through such environmental laws

and policies in accordance with their level of social and economic development.
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New elements:

“Both Parties recognize that each party has different levels of environmental law. They
retain the right to exercise discretion with respect to enforcement of environmental laws.
Failure to enforce environmental law effectively shall not give rise to legal actions or be

used as trade barriers.”

Article X.2 : Enforcement of Environmental Laws

- Remains the same.

Article X.3 : Procedural Matters

- Article X.3(1) : Each Party shall ensure that eyewitness in the host country may
request the Party’s competent authorities to investigate alleged violations of its
environmental laws, and that each Party’s competent authorities shall give such
requests due consideration in accordance with its law.

= Article X.3(2) — (5) : Remains the same.

New Elements (Article X.3(6)) :
“In the event of inconsistency of any measures taken under this chapter and any other
chapters, the Environmental Chapter shall prevail for any other chapters.” (And make

cross-reference as well in Investment Chapter)

Article X.4 : Mechanisms to enhance environmental performance

Important elements:
- Confirm commitment to apply at least the same or better environmental
standard as stipulated in their own laws;
- Encourage the application of innovative environmental-friendly mechanisms,
including clean and green technology;
- Introduce incentives if improve environmental quality.

- Article X.4(1)(a) : Remains the same.
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- Article X.4(1)(b) : omitted “ including market-based incentives where appropriate
? Lﬂﬁﬂmﬂu “Incentives to encourage conservation, restoration, and protection of
natural resources and the environment, such as public recognition of facilities or
enterprises that are superior environmental performers, or programs for
exchanging permits or other instruments to help achieve environmental goals.

- Article X.4(2) : Remains the same.

New elements (X.4(3) uae X.4(4)):

“Both parties agree that their transnational investors are required to apply at least the
same or better environmental standard as stipulated in their domestic laws. Innovative
environmental-friendly mechanisms, including cleaner (and green) technology and know-
how, are highly encouraged. Incentives may only be introduced to those investors who

use such mechanisms and result in better environmental quality.”

Both Parties agree to create environment conducive for the adoption of cleaner
productions and best practices. Such conductive environment shall promote capacity

building and cooperation between the two Parties.

Important elements:
- Need to affirm rights and obligations each Party has towards Multilateral
Environmental Agreements (MEAs) to which they are party.
- Implementation of such obligations should not be deemed as breaching of

FTA.

New elements (Article X.4(5)) :

“‘Both Parties respect rights and obligations pursuant to Multilateral Environmental
Agreements to which they are party. Nothing in this Agreement shall prevent them from
adopting or maintaining measures, including policies and laws, as means of
implementing obligations in those agreements and by doing so they shall not be
considered as infringing legal obligations nor benefit a Party expects to accrue under

the X provisions of the Dispute Settlement Chapter”
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Important elements:
Reserve the right to raise level of environmental protection with which foreign investors
must comply;

- By doing so, they shall not be considered as infringing legal obligations of

FTA or be sued.

New elements (Article X.4(6)) :

“Both parties, in their sole discretion, have the rights to raise level of environmental
protection with which domestic and foreign investors must comply. They shall not be
considered as infringing legal obligations nor benefiting a Party expects to accrue under

the X provisions of the Dispute Settlement Chapter.”

Article X.5 : Intuitional Arrangements

Solution 1: Separated Committee

Article X.5.(1) Each Party hereby establish theirs own Environmental Affairs Council.
The Council should comprise appropriate their official, including officials with
environmental responsibilities.

Article X.5.(2) — (5): Remains the same.

Solution 2: Joint-Committee

Ariticle X.5.2. The Council shall meet within the first year after the date of entry into
force of this Agreement, and thereafter as necessary, to promote the implementation of,
and review progress under, Article 7 of this Chapter.

Joint committee established under Article 5 refers to the joint forum on environmental

cooperation established under Article 7 (3)

Article X.6 : Opportunities for Public Participation

Important elements:
- Public hearing must be carried out;
- Reserve right of people and community concerned to reject any investment in
their areas;
- Confirm duty of permitted investors to suspend their operation without delay if
written complaints are made to them;

- Investigation shall be carried out;
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- Reaffirm rights of people and community concerned to receive compensation;
- By doing all the abovementioned procedures, they shall not be considered as

infringing legal obligations of FTA or be sued.

“Investment proposal that may cause adverse impacts to natural resources,
environment, public health, social and economic status, and public good morals, must
be preceded with public consultation and effective public participation as stipulated in
the Constitution and relevant domestic laws and regulations. In the event of any such
adverse impacts by the investors, the affected people and community may reject any

investment to be located in their areas.”

Permitted investors shall suspend the operation without delay until the matter is
resolved if written complaints are received as they cause adverse impacts to natural
resources, environment, public health, and public good moral in the community

concerned.

Investigation by independent environmental agency shall be carried out. [option: 1]
Compensation, restitution, or both, as appropriate, for such loss, shall be provided by
the investors. Any compensation shall be prompt, adequate, and effective in accordance
with Investment Chapter mutatis mutandis.
[option 2]: The compensation shall:

(e) be paid without delay;

(f) be equivalent to the fair market value;

(g) not reflect any change in value occurring because the investigation had

become known earlier; and

(h) be fully realizable and freely transferable.

If the fair market value is denominated in a freely usable currency, the compensation
referred to in (c) shall be no less than the fair market value on the date of founding that
compensation shall be made, plus interest at a commercially reasonable rate for that

currency, accrued from the date of founding until the date of payment.
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The rejections to any investment and claims made for compensation shall not give rise
to rights to arguments and to pursue further legal action against those affected people
and community and Parties notwithstanding anything else in this Agreement [or any

other Agreement involving the Parties].”

This provision does not apply to transparency [idea comes from the Thai-NZ FTA Article

14 (as shown below)— not to be applied here.]
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CHAPTER 14: TRANSPARENT ADMINISTRATION OF LAWS AND REGULATIONS
ARTICLE 14.1

Publication

1. Each Party shall ensure that its laws, regulations, administrative rulings,
procedures and policies and any amendment thereto of general application
pertaining to trade in goods, services and investment are promptly published
or otherwise made available in such a manner as to enable interested
persons from the other Party to become acquainted with them.

2. For the purposes of this Chapter, “administrative ruling of general
application” means an administrative ruling or interpretation that applies to
all persons and fact situations and that is relevant to the implementation of
this Agreement.

3. When possible, a Party shall publish in advance any measure referred to in
Paragraph 1 that it proposes to adopt and shall provide, where applicable,
interested persons with a reasonable opportunity to comment on such
proposed measures.

4. Each Party shall endeavour promptly to provide information and to respond
to questions from the other Party pertaining to any measure referred to in

Paragraph 1.

ARTICLE 14.2
Administrative Proceedings
Each Party shall ensure in its administrative proceedings applying to any measure
referred to in Article 14.1 that:

(a) wherever possible, persons of the other Party who are directly affected by a
proceeding are provided reasonable notice, in accordance with domestic
procedures, when a proceeding is initiated, including a description of the
nature of the proceeding, a statement of the legal authority under which the
proceeding is initiated and a general description of the issues in question;

(b) such persons are afforded a reasonable opportunity to present facts and
arguments in support of their positions before any final administrative action,
when time, the nature of the proceeding and the public interest permit; and

(c) its procedures are in accordance with domestic law.
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ARTICLE 14.3
Review and Appeal
A Party shall ensure that, where warranted, appropriate domestic procedures are in
place to enable prompt review and correction of final administrative actions, other
than those taken for prudential reasons, regarding matters covered by this
Chapter, that:

(a) provide for tribunals or panels that are impartial and independent of any
office or authority entrusted with administrative enforcement and have no
substantial interest in the outcome of the matter;

(b) provide parties to any proceeding with a reasonable opportunity to present
their respective positions;

(c) provide parties to any proceeding with a decision based on the evidence
and submissions of record, or, where required by domestic law, the record
compiled by the administrative authority; and

(d) ensure, subject to appeal or further review under domestic law, that such
decisions are implemented by, and govern the practice of, the offices or

authorities regarding the administrative action at issue.]

Article X.7 : Environmental Cooperation

7.2 ... that such cooperation (, in particular technology transfer), will help them achieve

their shared environmental goals and objectives through technology transfer.

Article X.8 : Environmental Consultation

Remains the same for the Separated Committee.

Article X.9: Relationship to Multilateral Environmental Agreements

Important elements :
- Recognize the importance of multilateral environmental agreements
- In the event of any inconsistency between this Agreement and the specific
obligations set out in MEAs, which one Party to this Agreement is a party to
and the other is not:
(c) The latter agrees to respect the specific obligations stipulated in MEAs to

which the former is obliged;
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(d) Both Parties agree that nothing in this Agreement may affect statutory rights
and duties to implement mandatory and voluntary obligations arising from
MEAs;

(c) Both Parties agree that implementing MEAs shall not give rise to arguments
for further legal actions, particularly in the context of the “Investment Chapter”

of this Agreement.

“The Parties recognize the importance of Multilateral Environmental Agreements,
particularly those which aim to achieve specific environmental goals. In the event of any
inconsistency between this Agreement and the specific obligations set out in Multilateral
Environmental Agreements, which one Party to this Agreement is a party to and the
other is not:

(b) The latter agrees to respect the specific obligations stipulated in MEAs to
which the former is party;

(e) Both Parties agree that nothing in this Agreement may affect statutory rights
and duties pursuant to MEAs whether it is mandatory or voluntary;

(f) Both Parties agree that adopting or maintaining measures necessary to
comply with its obligations and/or any voluntary engagements pursuant to
multilateral environmental agreements, irrespective of whether the other
party is a party to that multilateral environmental agreement, shall not give
rise to arguments for further legal actions, particularly in the context of the

“Investment Chapter” of this Agreement.”

Both Parties agree that transboundary environmental issues have to be addressed in a
manner whereby investors are regulated in accordance with the Parties’ international
obligations.

Since Thailand is a Party to the Kyoto Protocol, Thailand reserves the right to require

foreign investors to apply higher environmental protection.

Recognising transboundary problems and role of technology in solvinge the problems,
Parties agree to take full/lcomplete responsibility for emissions and wastes by their own

investors.
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